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MTERHOOH SESSION 

a 

1:30 p.m. 

4 

MR. PEPPER* Jud ge freak* 1, Defense Counsel, 1 

5 

Mr. Bdgehill, Ladles and Oentleswn of the jury* X also want j 

6 

to first thank you for your patience which yew have sheen j 

“r 

t 

daring the contst of this trial. This has not been a short 

« 

trial. Close to SO witnesses have taken that stand and sens 

c* 

200 exhibits have been identified. 

10 

Xn fact, summation* from defense oouneel alone have 

n 

lasted close to six hours and, moreover, the examination j 

j 

V. 

1 

of many of the witnesses at this trial was long and 

S3 

tedious, to say the least. 

14 

But X submit that as a result of this long | 

u> 

examination that the government has proven its oase, not 

16 

on the basis of speculation, not on the basis of surmise 

17 

or insinuation or what may have happened or could have 

IB 

happened, but on the testimony that you have heard frost this 

19 

witness stand and from the exhibits that were received }:■* 

20 

evidence. 

21 

Mr. Feld and X sat here fairly quietly Friday 

22 

and today, at least fairly quietly for ne. But X don't 

23 

went you to get the impression because we didn't stand 

24 

up and object that we agreed with everything that the j 

26 

defense counsel said during the course of their summation. 4 

1 
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Bat that la a courtesy which lawyers for each 
othar at tha close of the respective cams d d, give 
other the opportunity to speak uninterruptedly on behalf 
of their clients. • 

MR. BLACKSTONK i • Objection , your Honor. 

MR. vSLOTNICKt That is not true* 

tee COORT* All right. Lawyers do have a right to 
get up and object during stagnations . It la a right which 
ia exercised when necessary and if it is exercised here you 
won't draw any inference frcut that. 

Go ahead , Mr. Feffer. 

MR. PEPPER* As X say, the fact of the natter is, 
there were numerous occasions when 1 did want to get up 
and s »/ X object. That is not the way it happened. 

Let ua take you to ray side of the story. 

Our procedure doesn't call -~ 

MR. BLACK STONB * X object to this line as being 
personal explanation. Wm of the defense counsel were bound 
by the rules not to give personal opinions. 

THE COURT * Wo, it is all right. Thatis not 
what X had In mind. 

Go ahead, Mr. Feffer. 

MR. PEPPER* So in part that ia going to ba my 
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ftmcttoa riqht now. m&t X would Mast like to do would bo 
to go down the road and talk to you individually beoauaa 
Jja that w«y I would know for cartaln what ^Bastions warn 
ott your minds. But, again, our procedure (loss not allow 
that and I oust stand her# and attempt to ant ieipate as 
bsst X can the questions that ars on your mind. 

You nay reeall that Mr. paid In his opening 
sta tenant urged you to concentrate on ths issues in 
«ass f •pacific issues in this case, and not to allow your- 
selves to be diverted by peripheral matters , smoke scr eens . 

Sq before I go on to discuss what the evidence 
shows and the testimony and the exhibits that were 
received in evidence, let us spend just a few moments 
clearing away some of those clouds of dust that were 
thrown up for one purpose and one purpose alone, to divert 
your attention from the evidence in t&ie case. 

t 

Ladies and gentleman, there were times when I am 
•ure that all of you thought you were sitting in a 
chemistry class. Thanks to Mr. Pel tell, we all know . 
about Marquis reagent tests. Necks tests, microscopic 
tests, infrared tests, ultraviolet tests and so on. 

\ 

Mr. Levenson had Bobby Jermain sleeping with 
Mrs. Ramos. Mr. Stone had John Ramos sleeping with 
Maxine Morris. Mr. Slotnick had Ramos describe his entire 
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12 1 

13 

14 



IS 


19 

20 


25 


22 


23 


24 

25 


* 

wardroba froai through 1971. Mr., KcAlevy had Joseph 
Conforti ana Mu brother in a fist fight error th® support 
of a younger brother. Mr. Stevenson wanted to know whether 
Joseph Gonforta. went to church on a regular basis and how 
many people attended Earl Simms wedding 25 years ago. 

But, ladies and. gentlemen, perhaps the mcmt 
prominent smoke screen warn the assault you heard by 
defense aounsel and John Ramos, Bari Siam and Joseph 
Gonforti. 

That, is perhaps best demonstrated thi 8 
morning by Mr. Slacks tone » The first thing that 
Mr. Blacks tone did was read to you from his cross 
examination of Earl Simms and he was making reference to 
December 8 whan Earl Simms was arrested with a bag of heroin 
in Detroit. 

H« brought out the fact before you that Earl 
Stems did not realize that he had this half kilo of heroin 
in that red box and Mr. Blackstone a aid this, he must Ste a 
liar, h® must have perjured himself because survailling 
officers saw him carry a package. 

Ladles and gent Iowan, you ask for the transcript 
to be read back on this issue. There is no surveillance of 
Bari Simms with any package on December 8. On December 6, 
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ywj not on DtoariMir 8. 

Mr ° Slotnlcic in his opening statement referred to 
tamos as the soon of the earth, a saomy individual , 
a disgusting thing, a dishonorable thing. Be y sfr efl yog 
hoe coaid a man ilka that look yon in the faoe. 

t**U, ladies and gentlemen, from 1969 through 
1971 who else was looking this dlsgumtlng, disbone?<*|» 
thing in the face? Do yon remember the nightclub 
photographs? Who was the Ood father of the child 

supposedly of this disgusting thing, this dishonorable 
thing? 

Ladies and gentlemen, those photographs 
speak for themselves but one thing is very clear, John 
Romos has become a disgusting, dishonorable thing since 
he began to cooperate with the government. Isn't that 
the Inference, that When an individual is arrested and 
decides to cooperate with the government and give testimony 
against former colleagues who supplied him with massive 
quantities of heroin, isn't that whan ha becomes a 
disgusting, dishonorable thing? 

Ladies and gentleman. Contort!, Simms and 
R$k> 8 were exhaustively cross examined by defense counsel. 
But what were these questions about? 

SOUTHERN 0KS1UICT COURT REPORTERS 
STATES C&JRT HOUSE 
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About the foots of this case? Vtary, very little. 

z&m Ramos was on that stand for eieae to a seek 
and what did defense counsel ask him? They spent hours 
on what agent, what polios officer, what Assistant 
Uaitet? States Attorney, see hia after November 1971, to the 
present. 

They wanted to know whether he sailed or wrofeai 
his New York Attorney while he was incarcerated in Toledo, 
Ohio. 

They wanted to know whether Buna Guarino had a 
school named after her family in Puerto Rico. They wanted 
to know whether he ever called Dellacava a moran. 

They wanted to know whether he ever broke his 
wife's back, which we heard nothing further about. And 
many, many other similar questions, hour after hour. 

But hew many times did they put questions 
to Ramos on the facts of this case? Ask yourselves that 
question. 

Nr, McAlevy tried it on one occasion and look 
Nhat happened. Maybe this will give an answer. This is the 
question at page 792: 

"0 Never onoe did Mr.Ouarino ever hand you any 
heroin or cocaine, isn't that a fact? 

"A Cocaine, yea. 9 
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** ’ toMa,y tha snbi#ct ’ 

Counsel spent days An this cqurtooest} trying to | 

establish that Cemforti, Sima end Romos ware evil «,**, 

they wetre aamstioa dealers, that the narcotics Ramos 

distributed frai 1953 fco 1971 ended up An the children | 

of Wear York City, • j 

Sifidioo and gentlemen, counsel did» 8 t have to spend j 
all that tins® trying to persuade you of this point, shay j 
* ndh tt< *rtd.tfcad direct abomination that they dealt in ) 

narcotics » ©© yon roally think that Guarino, Capra and J 

Dellacava are going to sell narcotics to a law-abiding ! 

citistan? I 


15 

16 
• 17 


19 


20 

21 

n 

23 



Do yon think that Bobby Jermain ie going to 
form a partnership in narcotics in connection with 
distribution with an Ragle scout? 

Do you think Harris and Biorris are going to 
buy their supply of narcotics from eacoaplary oitisens 
living in Hew Stork City? of course not. 

I*adle* and gentlemen , you are the sole judges of 
the credibility of Ramos, Sioms and ConfortdL; not 
«t. Slotaick, not Mr, itaAiesy, not Hr. Feitell, not Mr, 
Levsnson # not Mr, Black a tone, not Mr. Stone, not w yself, 
not Mr. Feld or not even judge Frenkel. That is ywar cole 

SOUTfMERM 0ISTR1CT CCU8T REPORTERS 
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r.*poneibility. *ou obaorr. each of than* am, an 
Stua ana yon Kara a fa* teat any fro. thaai aad aw tea 
•rtaaalna oroaa amatnattoa by datenaa oooaaal aho am 

<“* ">*»« tton tteaaalw. .«* yourwl , 

**•«* questions < 

they evasive? She government submit*, and 
you mf find that each of these nsa answered the questions 
P«t to them lankly and responsively and perhaps mm 
l^ortant on this issue of credibility, hoi# did these 
witnesses answer questions that were put to them that 
cost them in a bad light? 

Did John Ramos deny that he kept, money from 

nwootics transactions at his sister's house? Did he deny 

«»t he lied to his parole officer about his employment? 

No. 

Did Joseph Cenforti hide the fact that he didn't 
«*ort certain income on his federal income tares? No. 

Indies and gentleman, as the sole judge of the 
credibility of these witnesses, you may ask yourselves 
what was the nature of their testimony, a* example, did 

Joseph Cenforti testify that ho knew Guarlno and Capra sell? 
MO. 
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Did ha testify that be personally diac nased 
«ith either of these ««, UICatio| , ^ 

D**i« and „»»!.«,, lf Joo#pJ , 

to taka that arifcatts* stand and i. w - t 

a atory, you may £jag 

tiiat ha ccnaid have don* M ^ 

**** * Bro< * b«ttaur job than that, 

BWt a ° r ® alasalag, ladies &ad ©oaUeaea, 1* a 

MO ° aa *** 8 °““ «“* «» DP by dafsne, e,,^. 

have bean «* rather atrong inste*,^ ^ ^ 
Govarmneat witaamsas n^d. 

t0r OKa bPia»that the police officers who 
testified that they sew Delias go in Jack Brown - 3 aparte 

^ come oat with that toilet hit with m,500 in 
it. test this thole thing never happened. And Hr.PU.teil, 
Pon will recall, ashed yon to base this In part on the snr- 
vnillance officer saying that he had a black coat on and 
another officer aayiag ha had a white coat on. 

Was that their tastiaony, ladies and gentlemen?; 

<W _ a • f 


lat'e seat, 


Bow was Mr. Dallaoava drassad? 


"A in dark clothing, that is the enter garments 
dark. « That was of Cortasso. 

Of Millard, theothar officer, the on. npstairs. 
"Q Did yon see what he was wearing? 

** He had a long coat, knee length deep, dark 

SOlfiHeRN DISTRICT COURT REPORTERS 

>=0L" V ga mor ^' T6D STATBS COtJRT MOUSE 

' ' 5fflMRE ' N -- t&etmohe, ccrtlamdt 7msk 
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color, i think it %*&• hlaeft:. 1 
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It is ussy stung, that Mr. Slotnlck, iftn 

khia, standi up and y*i 1 . mn . __ 

^ «a tails jou bow decant and honorable 

»«rg. Baton was. «W1. «. th. o*fio« gfc, 

tJ,e ™ « '*>»“* 3rd «* „ th. blaok m wlth ^ 
$11,500 in it. 

tadi~ Md gaatlnaan, if you ^ 

“““ — iu™. officer* or any other ^ 

*“* that stand and daliharatnly liad to you, than you go 
and you gat your belonging, and you «« b«* h«.. ..nd 
you « 9 uit, you acguit each and e«ry defandaat. ■ T 

°° a,U,el •» the oldest trick in tho 

to diuurt your attantion fro. th. evidence in this 

cam. 

Capra and Guariao and Dollacava and Jaraain 
«d Harris and Morris ara on trial before you for diatribut- 
** lax g . gu^tlti^ of narcotic.. But they .ant „r. a>*n 
to be called bade so be can stand trial bsforu you. They 

the Toledo witnesses put on trial, nay Hunt the 
police Officers and tba agents ^ ^ <*,**,*, to ^ 
tocicd in this <aourtxooa. 

hst's put the entire Government on trial, 

IwUm a nd gentlemen. 

Wall, ladies and gantlnaan,tha only people *ho 
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*“ “ ^ P-OPX. that art , tfctillg 

at that defense table, and nobs* .in., ^ ^ 

^ nnooa *C8 or guilt th»{- . , 

cnafc y°° determine, «ad nobody 

else 's. 

Bat patap. the biggest smoke scrMa of all 
Sam Sulayman. 

«r. Sulayuuu, ™s oo that .tand for over a day, 
*“* what did he testify toV Did he ratify «* t SoW)Mt 

***** «aa through L, thee. bog. of po s daJr> dld ^ 

^ not contain cocaine or heroin, which ia the only lean, 
that is before you? 

Did he testify to performing one single con- 
clusive test on any of those exhibits? 

»o. ladies and gentlemen, instead vs were tr^bl 
to the testimony of a disgruntled lab technician about a 
long-standing feud with Dr. Chen over how to run the to- 
cology lab at Toledo Medical Canter. 

Be testified now to visiting Dr. Levin's lab I 
OU three separate occasions. Do you re«ll that, hnd on 
tw three occasions he knew before he ow tho ! 
that in order to test heroin on that instrument you bad 
to have the recorder device hooked np to it, and he 

testified that he asked Dr. Larin for that recorder device. 
Bowaber that? Be asked him for it. 

SOijTHERN 05STRICT COURT REPORTERS 
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And Dr. Latvia supposedly told bin, it mm brake 

Well Dr, bavin, ladiee and gtntltMti, wee a 
defense witness, and he wa * called hack here on rebuttal, 
and he testified that San Salayaum never asked hire for that 
recorder device and that it was never broken. 

Ladies and gentlemen, the only question, as I 
have indicated, for you on these exhibits is, do they 
contain cocaine and heroin, and Mr. Henderson, the dheiii 
who took the stand on Thursday afternoon, told you that 
he analyzed these exhibits, and that there is no question 
that they contain heroin and cocaine. 

And in one sense it is very ironic because the 
defense sit here and tell you how JohnRawoa, the big 
drug dealer, brought a suitcase full of narcotics to Toledo 
Ohio, and then they turn right around and say, well, maybe 
he was delivering flour to Toledo, Ohio. 

Well, let's take a closer look at the white 
flour in this case, ladies and gentlemen - 

Mr. Fuels ter, the chemist — remember way back 
in the beginning — testified that this particular half 
kilo — that is Government Exhibit 1C — weighed 458 grams, 
and that it was 86 per cent pure. 

Now he also testified that the average street 
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dosages of lxlroin weighs ana-tmth . 

*»«• one tenth of a gran, .^4 that 

It contains betvw» a and 5 par eat harotn. 

* fcU ' *•*’■ ““ s P« cent as . 

11,Wr *' "* for »*» «®ts to otock, yon om -e-y 

Mils half kilo of hazels wool! sapply 79,(0, 

etreet dosages of heroin. 

s *> W nr tqr to flgara oot, .hat 5-1/1 
kilos night produce a 

818,8 f lour, ladles and gentlensn. 
so lath not coRSfmtrate on what Isn't in the 
evidence. &nt* 8 take a look and exanine what the evidence 

Wa8 ^ Wie qa **' ,fhafc *Mttaony was In this case, and 
what the exhibits showed in i^<f oase. 

lefs look particularly, if the Gorornnant* 
rests on **n Raao. alone, You have heard the word 

corroboration . Dafeto, nouns* say no corroboration. 

L»t»s sea. 

John Kanos was ralaaaad from prison, to ha 
beatified to, in 19 * 9 , in the .toner, and at that tito 

ha iJltroauo ^ • friend, Maroo Delgado, to the 

*’—" r social Club tod at the dub he -t an old fztoto 
*“ Ctorino, and qurrino Introduce hin at that tin. to f 
Stoph« Dallacava or toansy, „* John caprr or 

M»t day. Suarlno placed $500 In his ooat pock. . 
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if h. waa ^ to Btart ^ iung ^ 

ootios, b& aould svpnly u «..._, _ „ 

W^y « sac Mb, and *® gav® hi* fc**s 

prioae andho told hi*, ha ^ald k{ m * 

' ““ toM hi * ^ 90 out and g«t yotxrw 

»lf a good black customer Ilka Jac* Brown. 

*“* J “* Brovn ' **»iM and gently, „* Blll 

*“ abeut later. Ho »a* « indvidual who a*™ W fro „ 
prison. 

i 

Raavmoe going to that el* 

«»ea « «e«k, and in- fees, be eventually earned the right 
his own kay. 

»ce of course Mr. Slotnfc* tells you that why 
-aid they use a loot „f th . t aort proteot ^ 

maranandlsa that was inside, But ladle, and gaatlanan, 

"" testimony was very simple. ^ ^ ^ 

. get narcotics, Beansy left the dub and cent to 
a stash elsewhere to get the narcotics. 

00 yOU rfiaUy , * u «- that these men are going 
to sit around with piles of narcotics in the .am. building 
with thorn? 

ai « first partner at that Una was Alar astro, 
and their customer. were Jimmy Bo.. Md ejch0i and a, Hanes 
testified, Bobby J«»ain sventnally join*. «p with E« e 
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in 1970. 

Now Mr. L«veu 3 on has asked the question, why do 
these people want Ramos to be their partner? What dl d he | 
have to offer? He had no capital. | 

i 

iu&dies and gentlemen, he had the best capital 
in the world, he had men who could supply him with the best 
heroin arctUMl for good prices, Leo Guarino and John Capra. 
And that is some capital. 

The method of operation was very simple. The 
order was placed with Guarino and Capra, Dellacava then wen': 
out into his car, went tc the stash, came back, picked up j 
the heroin, and Jennain and Ramos would then go to the | 
Howard Johnson's, back in 1970, and deliver quantities of j 

narcotics to Jimmy Rosa. j 

» 

But guarino and Capra became very unhappy with | 
this arrangement because Jimmy Rosa was not a good customer 
He was only buying quarters and eighths and halves, and 
also Ramos and Jar main were exposing themselves toe many 
times for too small purchases. 

So the order went out, got a bigger and better | 

* 

customer like Jack Brown. j 

And Bobby Jennain filled the bill. George j 

? 

Cineey Harris, the old man, was ready, willing and able, j 
and he knew Jennain from the past. In fact he had an out- ! 
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standing debt of $80,000 from prior narcotics transactions. 
So as Ramos testified, in approximately March of 1970 r U mxa 

of 1970, th® old man was oallad in, and be flew in with 
Stanley Harabtl. 

Had ladies and gentlemen, if you will look 
at Government Exhibit 26, it is a plane ticket for two 

people, charge ticket, H. M a r sh a l, George Harris, in Februa : 
of 1970, February 16. 

And the four of them met at Hugh Grant rf^l e 
and they rode around in the car for a while, and Jenuain 
explained that in the future, because of Harris' debt, 
that all the money for narcotics would be paid up in edvaro i 
up front, and Harris didn't like that very much, and he 
exploded, and he told Jermain, "We have made millions 
together, " and he threatened to leave the car. But then 

Ramos said, "You haven't made a dime from me. And you're 

*> 

either going to pay up front or not at all. ■ 

And gain Ramos demonstrated as to why he was 
a value to Bobby Jermain. 

After that, Harris and his associates, Horace 
Stanley Marabel and Earl Simms, made numerous trips 
Detroit into Hew York City to pick up large quantities of 
narcotics from Jermain andRamo a. 

And you will recall that Harris was receiving 
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““ highest quality of here is, and that he eh„,i *. 
appreciation to Frank «od Glno, „ he ^ ^ ^ 

««& a tew Cadillac. 

«r. Hondo fro. nett r^iilao took that 
"*•"* a*. testified that in fact 0«*, a had ^ ^ 

during that sumer and purchase not one. but two n« 

Cadillacs eith oeeh. H. also te.tified that over a four^ 

P * ri ° d th “® V * r " tlro other purchases of SadtUaos by Hr. 
Harris for cash* 

•Chat wasn't the teatinony of John Panes, ladle, 
and gentlemen. 

But Banos did tell u. that his car was resists i 

to Jennie Perrick, and Jennie Eerclck, he said, was [ 

Bobby Jerraain.*B sister* And «du*<> a>s. « 

ana what does Government Exhibit 

87 show? 

It shows precisely that. This 1 . the purchase 

agreement with Klett Cadm*** 

Cadillac, and you may examine this 

In the jury room. 

Ntow, Mr. Samos also indicated that ha aada sev- 
•ral telephone calls to Klett Cadillac that .unmer, and in 
Caot, if you will look at Governnant Exhibit 134, shi-e, lo 
the compilation of phone toil call.,, -odjou will a*„ her., 
on. of th. pages, call free, Grac. Simona, Kamo.’ wifa, to 
Klett Gadilldu, five tel.phon. cal!. in Au guat of W70 . 
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•» ladles and geatlaaan, la Bam* testUwny up ; 
to this point really totally uncorroborated? 

Bb» George Karri a shoved his appreciation tat 

***** andGino la a far more Significant way that 

hooaus. he Introduce tie. to a yonng mover fromBetaoit, 

Alan Morris or MOrly. And you *, recall that that esatlaj, 
took place at Bogie's stent Bon*, in aeahatUn, and Mom. 
agreed initially to tale two kilos at a ties, Guarino aad 
Capra were a little bit suspicious about this faafecviag 
fellow fromDatroit, and ao Kanos and Jarmain made their 
iirat trip to Detroit, and what they saw In Detroit they 
liked, and toe first deal was arranged, and it went down 
at the gift chop, the gift shop at DaGuardla airport. Horxjt 
and a friend cane in, the friend carrying a suitcase, 

Jarmain andKamos want to tha airport; Jarmain was carrying 
a suitcase with two kilos of heroin; Morris and friend 
was carrying $«8,0M. Th. switchtook place, Ramos and 
Jarmain go back tc tk. house, they divide up $8009 and 
tote $40,000 to tha Havarmayer dub to be counted and 
collected by Capra and Guarino. 

Bow Morris, after this initial transaction, 
ole ted with th. high quality of the aeroin which 

h * *“ d imt =««ived, and in August of 1»70 h. agreed to 
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C! “ "* PiCk «*■*»» ~~ Mloe of horoin, and this 
particular tra ™«tion is the subject of Count 2 of 

the iadictmant. 

Count 2 charges that Cuarino, Copra, DeXlaoasa. 
Jerraaia and conspirator, oo-conspirator Ramos. sold tso 
Silos of heroin to Men Morris august of 197o. 

I Will eons book to Count 1, the conspiracy 

count, later. 

Lat ' B tak ® ° oloaot look at Count 2. soso, 
testified that in early July or August he and domain j 

tere asked to go out to Morris' house in Detroit. j 

How on this occasion, Bobby Jermain couldn't go] 
becaus- he was firing up his house that he was building I 

in Dong island, sc Ramos wont, and whan h, went, ha wee | 

handed $40,000 again, and he returned and he gate four 
thousand of it to Jermain, ha kept 4000 for himself, and 
ho gave $40,000 to Capr. and Guarino at the club. 
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Several days later it. came time for Morris to 
i.iy into Mew York to pick up — to pick up these two 
kilos, and you will recall that when he came in, Johnny 
Ramos was in the middle of preparing for the wake of his 
, step-mother, 

Jormaln comes to his house and carries in a brown 
package i:u broad daylight, and Ramos, who got upset by this, 
wend, co the window with a pair of binoculars to check to 
see whether anyone had followed Jermain to his house. 

Jermain again explained, "I can't make the 
delivery. I'm building a house out in tong Island. You 
take care of it." 

Ramos agreed to do it. 

And first he went to the funeral parlor that day 
and he carried with him in the trunk of his car, in a 
clothing box, the two kilos of heroin, and later on in the 
afternoon he had a telephone conversation with Morris? 
he meat3 Morris in the Bronx? he picks him up? Morris has 
some luggage, pufc3 the luggage in his car, takes him to 
the airport, and he gives Morris and his wife, Maxine, 
back the suitcases and the clothing box with the tv;o kilos 
<f heroin in It. 

Ladies and gentlemen, one further point on this 
particular count and on counts 3, 4 and S which we will get 

immx wmt mnwm; 
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to momentarily c 

There is no testimony that Capra or Cuarino 
physically touched the heroin. They didn't have to. 
That was Del.laeava's function. 

But as Judge Prankel win explain to you, one 
doesn’t have to physically possess an oblect to be In 
Possession of it under the law. If he has the power to 
control that object, then he, i„ fact , possesses it. 

Row remember also that this count as well 
as counts 3, * and 5, charge aiding and abetting, and I 
want you again to listen particularly close to Judge 
Frenkel* s Instruction, on aiding and abetting, and also 
to his instructions concerning the responsibility of 
members of a conspiracy for the acts of other members 
committed in furtherance of that conspiracy. 

Mow, Capra and Guarino at this point were very 
Pleasad. Jermain and Ramos had not one customer but two, 
Harris and Morris. And the money was i riling in and the 
future looked exceedingly bright. 

So we come to November of 1970 and that Is 
Count 3 in the indictment. 

Harris and Simms made another trip to New Y 0r ]c 
City to pick up another kilo of heroin. 

Now, you remember that Simms testified to other 
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trips that he had made with Harris to New York City for 
this purpose, and you will recall the many airline 
tickets that were introduced to corroborate some of these. 

For example, . Simms testified to one trip with 

i - 

Harris where Jermain qave him two packages, and Harris — 
put the two packages on each shoulder, under his coat, and 
took them back- with him to Detroit. 

Now, let’s take a closer look at Count 3 of the 
indictment and again, that count charges Guarino, Capra, 
Dellacava, Jermain and co -conspirator Ramos with 
distributing one kilo of heroin to George Harris. 

And as 1 indicated before, it also charges each 
of these men with aiding and abetting the other. 

Now, Ramos testified that he met Jermain, Harris 
and Simms at Tom’s Villabi&nca Restaurant. That is in the 
Bronx. 

But this time, ladies and gentlemen, they had 
some unexpected company, police officers, narcotics 
agents were there watching their every move. 

1 will come back to the surveillance momentarily. 
Harris inside ordered up the one kilo of heroin 
and Ramos then left. He was wearing that evening a black 
cap and a black coat, and he got into his vehicle, the 
same Cadillac that George Harris had given him the summer 
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before, and where did he go? He went right up to the 
Havermayer Club where he had a conversation with Stephen 


Dellacava. 


And momentM later he returned, he returned to 
Tom's Villabianca, and the three were anxiously awaiting. 
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That he stayed these for a short while and the 
four left Tom’ 3 Villabianca. Harris got into an automobile , \ 
a Mustang , with Jermain. Blmus got into a Cadillac with | 

Etamos f and they all went up to the Town and Country Motel | 

up in the Bronx. 

Inside that room , it was brought out, they were 
snorting cocaine but, ladies and gentlemen, when were they 
snorting the cocaine? After all of the transactions ware 
made, after all the negotiations had taken place. In fact, ; 
the very last thing done that night was to snort cocaine 
and then what? Ramos and Jermain leave and Jermain goes 
to his place and Ramos goes to his place. 

Now, defense counsel assert that you can't believe j 
John Ramos because he was lying. There is no corroboration 
for his testimony. Let ua go back and look at this j 

particular transaction and see whether that is a fact. I 

Do you remember the first two witnesses who ] 

testified in this trial? Kostecke from Detroit and 
Johnson assigned to Singapore, both agents with I 

the Bureau of Narcotics and Dangerous Drugs. They testified 
that they saw, November 5, they saw Simms and Harris get 
on a plane in Detroit and Detectives Nauwens and Jackson j 

i 

saw the same men coma off that plane in New York City. j 

I believe that is Government Exhibit 39 and you j 
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-hack that and that will show you the very trip that 
1 just referred to, 

Later that day Jackson and Nauwens observed 
both Simms and Harris entering a Mustang driven by Jeroain 
and Simms was carrying with him a dark attache case. 

Wow, where did Jactkson and Nauwens see the three 
of them go? To Tom's Villabianca and that is exactly what 
Ramos said and then who showed up next in the green 
Eldorado? Johnny Ramos. That is what he testified to. 

What about Genevan? Officer Canavan observed 
Ramos coming out of Tom's Villabianca, get into a green 
Eldorado, going up to the Havermeyer Club and, in fact, 
he saw both Dellacava and Ramos leave that club. That 
is exactly what John Ramos told you. 

And where did Ramos then go? He went back to 
Tom's Villabianca. Of course, Mr. Feitell was upset 
because Canavan at night in a sewer pipe didn't take out 
a flashbulb, put it in a camera and illuminate that 
entire area by taking a picture. You can probably figure 
out why that wasn't done. 

Ramos goes back to Tom's Villabianca, goes inside, 
exactly what he told us and then the four of them come out, 
cot into two motor vehicles, exactly as Ramos said. 

Where did Jackson and Nauwens see these cars go? 
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To the Town and Country Motor Inn and the four of them jj 

enter. Ladies and gentlemen, isn't that precisely what j 

Johnny Ramos testified to? Moreover, ladies and gentlemen. 
Exhibit 42, what is it? Town and Country Motor Lodge, 

11/5/70 , Harris and Sixmo* 

What did the agents and polio© officer observe the 
following day? Nauwene and Jackson stayed by that hotel 
all that night until noon the following day. ht that time 
they observed Simms and Harris leave the Town and Country J 
and go downtown and do some shopping* That is where the j 
radios were purchased. j 

They * then observed them going to Grand Central j 

T 

Terminal and from there going back up to the Bronx, to a j 
place called Pelham Garden Motel and that evening where did 
they go, all under aurveillanoe? Hugh Grant Circle in the 
Bronx, the same place where Simms and Harris had so many, 
many times in the past met Jermain and Ramos and just by j 
coincidence who shows up? Bobby Jermain driving his j 

Mustang. 

They get into the car and this time? they only take 
a very short trip from there down to 9Sth Street and for 
some strange reason Harris and Simms gat out and get on a bus, 
They end up in Grand Central Terminal. What were they doing 
in that car? Earl Simms told u® that. He told us that in 
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that vehicle Bobby Jermln had given them the heroin, the 
one kilo of heroin which they amwm lata the city to 
purchase. Do you ra weeh ar that attache oase, the black 
*taehe case? What was in there? Again Slams told ns. 

The money to ’purchase that one kilo of heroin. 

Yon will recall Nr. Blackatone made a rather 
large production between the testimony of Sinus and 
Cana van. You recall Simas testified to his best 
recollection that he had taken the radios that afternoon 
on the 6th and cheeked them into Grand Central Terminal in 
a locker. 

Canavan stated that Simms still had the package 
with them later that evening. 

Ladies and gentleman, this is a bit ironic 
because first defense counsel suggest that the government, 
the agents, the police officers sat down with Simms and 
told him exactly what to say so that his testimony would 
square precisely with their testimony. 

Now, this is no longer possible, they call 
Simms a liar. Ladies and gentleman, it is entirely possible 
that Bari Simms may have been incorrect as to when he 
checked certain packages in Grand Central looker. 

A man comes to New York City on numerous 
occasions , as he testified to to buy heroin, and there 



SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 

FOLEY SQUARE, N.Y., MX, 10007 TBLiSMONfe OQkFLAMDTT 7-4580 . 


3832 


4 


5 


J 

n 

\ 

52 ! 

53 

14 

15 

16 
57 

I 

s 

18 

5? 

20 

21 

22 

23 j 
<* 

S 

24 t 



n 


rag 5 

can be very little* question about that* 

It is unlikely that any parson coming to New 
York on those number of occasion* ia going to recall each 
and every incident that occurred. 

Especially those aventa which are unimportant 

to hint, 

Tor erempla, I an sure each of you can recall 
taking a trip at some point in tine but can you remember 
each event that occurred on that trip? On you rataeatoer 
the xigxr& of each restaurant that you ate at on that trip, 
the name of each hotel? Of aourse not. 

i 

In any case, ladles and gentlemen, from November 
1970 surveillances of KSmos and Jerraain and their Detroit 
customers is increased. New, this morning Hr. McAlevy 
and Mr. Slotnick have asked why was there no surveillance 
of Capra and Guarino? Let us see if we can figure that 
out. 

Mr • Slotnick whan ha had Manias N&uwens on the 
stand asked him very specifically did you have any 
observations of Capra from the summer of 1970 to December 
of 1970? That was the question he asked. No. m did not 
ask Nauwens, did not ask Nauwens whether he had on any 
other occasion since 1970 observed Capra. 

But, ladles and gentlemen, even more compelling 
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reason, who was out on tha street making deliveries? 

f 

Ranoe, Jermain, Morris , Harris, 81 mm, Marabel. 

Capra and Guarlno aren't carrying bags o£ money 
and heroin in it, tidy don't have to. They are the msn 
behind the scenes, the nan control ling the operation * 

They sat in Havermeyer's Club or the gol* course and that 
is the reason they weren't aroaad the streets of New York 

v 

meeting with Harris, S laws and Morris. 

In December you recall Slims and Morris cams in 
separately and came in to watch a fight at Madison Square 
Garden and what did Slaws tell us on that occasion? Be 
said he stayed at the Co mm o d ore Hotel. Nhat does 43 show, 
ladies and gentleman? Bari Slaws, Commodore Hotel for 


that evening. No corroboration i ladies and gentlemen? 

Again, Detectives Naowans and Jackson were on hand 
and they observed all these people going to Madison Square 
Garden. The fight picture, Simms, Morris, Jermain, Rawed, 
doing exactly and precisely what Homos and Simms said they 


did. 


Again, Jackson and Nauwens are on ha»d to see 


what is happening after that fight. Nhat took place after 
the fight? Nell, you recall that Jermain and Simms went 
over to the side somewhere and had a conversation • Jackson 
and Hauwens sow this conversation, ladies and gentlemen. 
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and it is entirely possible that at 12 o'clock at night, 
outside of Madison Square Garden, these nan were discussing 
Bobby domain's landscaping or Sima was ordering up sons 
f iah at the Allerton Hah Market and maybe, just possibly 
Jermain wanted to buy a ear from Bari Slam. 

But you may also find, as Simms testified, that 
in that conversation ha ordered up a half kilo of heroin 
and in fact, ladles and gentleman, Banos testified that 
after the Garden fight they went to Diane's Bar, saw 
Capra,. Guarino and Dellao&va, and they ordered up a half 
kilo, this half kilo. Does this half kilo, ladies and 
gentleman, look like a radio? 

Following Simas arrest in December, Jermain and 
Samos become much more cautious, in fact, they only see 
their customers in cities other than in Raw York. So 
In February of 1971, Kamos testified that he and Jermain 
sent to Florida. Sure enough, what does Government 
Exhibit 39 reflect? Two tickets, Ramos and Jermain to 
Florida. 

saaos further testified that when they arrived 
in Florida Alan Morris picked them up at the airport 
and ha was driving a Cadillac with Michigan plates. 

Sure enough, do you remember the two agents from 
Florida, Harper and Campbell? They said Morris picked up 
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Jerwwin and Ramos at the hotel, driving a Cadillac with | 

Michigan plates. | 

jj 

Ramos then testified that Morris dxove than where? 

To the Sheridan Beach Motel where they registered under the 

’ 

name Peter Martalerro for Kanos end Nr. Prank for Jermain 
and what do Exhibits 7< and 77 show? Peter Martalerro and 
Frank, Sheridan Beach Motel. Ho corroboration, ladies 
and gentlemen? 

what took place then in Florida? Ramos testified 
that on that trip Morris put in his first 10-kilo order for 
narcotics and you recall that Morris wanted three of the 
10 kilos on consignment, that he would receive three and 
pay later and the rest he would pay for in advance. 

So they deaided to set up another meeting place. 

They got the Sheridan booklet from the room and decided 
that Cleveland, Ohio, would be a mutually convenient 
place to meet in March for the payment on this shipment. 

Ramos and Jermain returned to Hew York city after 
this trip to Florida and go to the Havermeyer Club and 
tell Capra and Guarino we got a big one, 10-kilo shipment 
but Morris wants three kilos up front. What did Capra say? 

No money, no heroin. 

So the deal had to go out for six kilos of heroin 
and cocaine. The cocaine was out of the question, it wasn't 
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profttabl. enough. So la MHk, 1971, Suoi and jKiaaln 

90 b “* *° clov ’" 1 ™<» «*• «*ay Pick ap oIom to nso.oo* la 
cash. 

Nov, this is a time period whan Kanos* phono la 
bolng tapped and Nr. Slotniofc VMted to knew why hi. 
client me not overheard .parking on thto telephone. 
w»t did Ramos toll a.7 Rmos told <t» that ha had to chang e 
tho talaphona number on that phone bocowm h i. at that 
fcir» that his phono was tappod. 

Second, where was Ramos during most of tho 
that hia phone was tapp«M aa .a. in Florida In February 
°* 1971 and Cleveland. "hen they returned to tho city with 
M4S or $118,000, they go to the Martell which la hare 
to Manhattan, "ho did they «at7 John Rano. ».ta Capra 
and Ouarlno and here, ladie. and gentleman, Ramos la 

intoned there 1. going to ha a change, a change baoauaa 
of security reasons. I 

n»at the method of delivery la going to be 
changed, a courier la going to taka a aulteaae with six 
Ml®, in It, fly to Detroit and than to going to leave the 
aul tease In a baggage claim area and mail the baggage 
information to Morris in Detroit* J 

Noxt nation, who was going to take the suitcase 
to Detroit? Son will recall the first na^ that cam. up 
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was that of Rioky Cuoeiniell© and it was rejected. why was 
it rojactad? Beoauee mmom Mid that Ricky 
woirks for Herbert Sperling, Ha yoa rinirf 1 1 what 
Herbert Sparling testified to? 

ho said that ha osod to xweah Ricky Cicciniello 
at a phone liatad la his book to Beans, 722-9595, Diana's 
Bar. 8o Cuooiniello is oat of the question. 

But a nan named Patrick VOoohio was ready, 
willing and able to go. 

in fact, a weak or so later Ramos testified that 
ha mat Vetoehio at the Blue Lounge in the Bronx and 
Vecehio told him the deal went down and Ramos told him 
the next time a shipment is made we are probably going to 
use you. 

During the course of that summer Morris placed 
his order for the next shipment. The shipment that made 
its way to Toledo; Ohio, hgain, he wanted 9 kilos of 
heroin and one kilo of oooaine. Again, Capra said 
nothing doing on consignment. All tha money up front. 

Re will give him six kilos of heroii* and this time we will 
give him the cocaine • 

These two transactions axe tha subject of counts 
4 and 5 of the indiotmant, that is the heroin and cocaine 
found in the Toledo terminal. 
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m w, arrangement* war® fcfe®» node for Morris 
to cone in end to deliver the money, to deliver the money 
for that shipment and yon recall the man txased 
Rocco Bass one made two brief trips to Detroit, wee called 
in by Romos and drove to the airport and they picked ep 
Willie Mlddlebrook and Alan Morris and shore did they §o? 

To the Lincoln Square Motor Inn in Wee York City where 
Ramos picked up a suitcase with $145,000 in it and Ramos 
testified that he made a phone call from that roo® to G&pra. 

Government Exhibit 44, Mr. A. Morris and 
J„ Mtddlebrook, Lincoln Motor Inn, charged , long-distance 
telephone call, 28 cents. 

Ladies and gentleman, when you make a telephone 
call to someone in Westchester County from a phone in 
Maw York, does that call appear on the bill of the person 
that you oall, if you don't call collect? Of course not. 

It is right here. 

Again, what was the method of operation going to 
be? The same as before* It worked perfectly before, 

Pat Vocchio did a great job, a suitcase would go out, it 
would be loft in the baggage room area and a receipt, a 
claim check mailed to Morris, but Morris said it is 


;! going to Willie Middlebrook this tins* and the reason was 

25 ,1 

ij that he was arrested with Ramos and Jerraain in May of 1971. 

ii 
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He felt: lag vu hot. 80 this time It was 
golzsg to go to Mills MdOlebrook, his partner. 

What did be do? Be wrote down on e piece of 
paper the address for Niddlebrook In Detroit, Michigan. 

The following day, Capra wee suppose d ly at bow end 
vent to his house bet when ha got there, he Missed hie. 

The maid told him that be was at the lake Isle Country dub 
and Ramos testified, ?X caught Johnny before he tadb 
off on the first hole.* 

Then what happened? They go to a parking lot and 
a suitcase with the $145,000 in it is turned over to Capra 
who placed it in the trunk of his oar. 

So the money is in and the arrangements for the 
shipment still had to be made. 

»h«re was only one problem, ladies and gentlemen. 
9&t Vncohio, as testified to by Ramos and Detective 
George Eaton, Mr. Slotnlok's daoant honest cop, testified 
that Vecchio was arrested in October of 1971 and was in jail 
so he couldn't make the trip. 

They had to find a new courier to do the dirty 
work and a meeting was held In Diane's Bar and Dellaeava 
says "l know a guy who needs the money. " 

And Leo Guarino says "Make sure it is not a 

» 

moron." Do you remember that, "Make sure it is not a moron." 
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Dellaoava said "Don't worry about a thing, X 
got it all under control, Juot l aav* It to me.° 

Rasm gl«M bin the slip with Willie Hiddlsbrock' 
address. At this point Dames testified ttat Hooks, Capra 
asked Dellaoava to taring over a pieoe of paper so be 
calculate the balanoe that was etiU owed by Morris. 

You have heard guita a bit about Government 
lb*±bit 21 and the writing on that, ne will get to 
that momentarily because in the firet Sunday in October, 
Dellaoava and Ramos go to the train station and they learn 

| 

from the information booth that there are no trains going j 
to Detroit, Michigan from New York. j 

Now, Mr. Feitell said if there were no trains 1 
going t© Michigan from New York, why didn't the government \ 
oome in here and prove this to you through documents of 
some type. Nall, ladies and gentlemen, the defendants 
have the power of subpoena as wall and they have put on 
witnesses in this oase and do you think for one moment 
if there were trains foing to Detroit in October of 1971 

they wouldn't have paraded a witness to the stand and proved 
that? 

Anyway, as we all kno», in October 20, 1971 a 
suitcase containing five and a half kilos of heroin and 
one kilo of cocaine was delivered to the railroad terminal 
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Contrary to what Hr. retail suggeste d , Ran kw 
testified that ha learned ahoat thia about a mk or ao 
aftar the first Sunday in Ootober. 

°otobor 31 alio aboNa op la tha Datzoit *>< 1 ^ 
Station? Morris, MnSpi i i da a and Middlabrook* 


Ton will raeall, ladias and 


, that whan 


Joe Horrin took that stand and identified Morris, thia j 

tins there was no newspaper la front of Mr. Morris and 
Mr. Morris had the address in Cleveland in his pocket, 
in an envelope and this is Governaant Exhibit 21. Of course, 
it is conceivable as Mr. Stone argued that Alan Morris j 

in Detroit, Michigan waa merely at the local railroad 
station by coincidence having a cup of coffee and you may 
find that. 

Do you remsnber the slip of paper that Capra 
wrote cn, this paper bare? How, Mr. Slotniek has suggested 
that police officers, chemists, everyone in this world j 

were responsible for taking a half kilo out of that suitcase 
because six kilos were supposed to go and five and a half 
ended up there. Do you rems rater that? 

Hell, ladies and gentlemen, let us do simple I 

mathematics « On the top of this figure you see 28. 28 is 1 

the price that is being charged by Ramos and Jermain, j 

\ 
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$28,000 par kilo to the customer, Alan Norris. And you 
multiply it by six, which is down liars, 28 tints six and 
you gat $168,000. 

Than IS for tha ooeaiaa, $15,000, what they 
charged Morris for tha kilo Of ooeaiaa sad tbs oost to 
than, ladies and gsatlaaaa if 12. Bat you multiply it, 
you add 15 to 168 and you gat $183,000. 

But how m b o h nanay did Morris pay. Be only 
paid $145,000 leaving a difference of $38,000 still owed. 

Of course, ladies and gentleman, Mr. Slot nicdc 
hats urged that Mr. Banos is lying and that Mr. Capra did 
not write the figures that were contained on that exhibit. 

Well, let's take a closer look at this exhibit 
again. What did the handwriting expert testify to? He 
said that he received handwriting samples of John Capra 
anS that he took this side of Government Exhibit 21 and 
coopered then with the handwriting samples that were given 
to him and what did he say about this exhibit? Be said 

l 

that there was insufficient writing, as it only contains 
DEB and BAL, and not making a determination as to whom may 
have written this particular document. 

Now, let us go one step further. Mr. Slotnick 
told you to refer to Government Exhibit 135. Do you 
remamber these? These ere the sign-in sheets with John 


" 
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R adios «ad g e ntl— m » If there i» one 
exhibit the gove rn— nl r—et a you toe ash for is that 
jury room, it is 139. On this exhibit yon will sea that 
the number 3 is 73 is Witt— is eaosse of 30 tines ami 
yon oonpara the throe os that exhibit with the three is 
38 os this partioulsr notes. And yon loch at the *«• is the 
nord Bel and the "e* In the word Capra and yon tell is», 
you tell the governeent Who wrote that note. 

All right, ladies and gentelenan, let us consider 
now the $64,000 question. Who brought that suitcase to 
Toledo, Ohio? Who delivered that suitcase to the temdjsal 
on October 20, 19717 

The defendants have charged that three people 
took that stand and positively identified John Raioos as 
the individual who appeared with that suitcase on October 
20, 1971. 

Now, let ns review briefly the testimony 
of Milt Julert, Charlie Sibeld and Ruthella Radebush on 
that identification. 

These people are obviously all weil~iosaning 
people but ltot us see if just perhaps they could have mgsde 
an error. Let us start agsln with the face of this note. 

What does it say? *Qo to Penn RR Toledo, Ohio, 
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checkroom open in daytime emly.” 

***** ie the bide of the xots that the gownaert 
alleges was written by dense. 

Xs there eay If (Nit? ladies and wmtlmzm. that 


, that 


this side of the nets had to he wr i tten by the person 
who delivered that euitemse in Toledo? ctelv the 


who delivered that euiteaee in Toledo? Qutisly the person *ho 
placed the bag in the r ocs in Toledo a ad fcaaw the bourn 
that that room was open could write this note. So these 
is no question about that. 

But nose importantly, what did Mr. Campbell, 
the postal inspector in Toledo, Ohio, tell n&? K© told 

V 

ns that the envelop# that this note was contained in was 
sent from Toledo, Ohio an October 20. 

There ie no question about that, t he person 
who wrote this note, this side of the note, placed it in 
this envelope and nailed it to Willie Middlebrow . 

The only unfortunate part Is Ramos testified that 
Mlddlebrook and Morris weren't hone when this envelop® 
was sent. Where were they? They had for sewn® reason ^theoice 
into the Sheridan Hotel in Detroit, and you raoall the 
namas they used, Alan Schwarts and the Reverend William 
Mlddlebrook, g o ver nme nt Exhibit 47. 

So by the time that Mlddlebrook received that 
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letter, after ha talked to sum, It was too late because 
tha Polioa DapaffttoBt Had intmntd and they warn ready 

for • owaono **> «»» Piflfc ** that stHtoaee. very sistpla. 
if Ramoa delivered that suitcase ha obviously wrote the 
noto and ton envelope and tbm Is no question about 


that. 


Mr. Capato testified that ha took the 


handwriting sample* Mr. 


supplied hi* and cxmp&red it 


against thin note and what did ha acne t*> with? He ssdM 


that John Ramos could not haws and did not write "Go to 
Penn RR Toledo, Ohio, checkroom open in daytime only." 

What else did he do? Be checked the handwriting 
of Joseph Messina who was not here today, like Jack Brown, 
and Caruso who are not here today. He took the handwriting 
of Messina and compared it with the same portion of this 
note and what does he say? Be said that Joseph Maaaim 
Wrote that note. 

Of course this is tame also with 21B. Mr. Willi© 
Middlctbrook and the address on the envelope. 

Now, lot us look at very, very izapos^tant 
testimony about this guy Joseph Messina, because you recall 
that when the man who delivered this suitcase In October of 
1971, that he went to the ticket window and had a oonveicsatii 
with Mr. Sibold and what did ha tall Charlie fiibold? 
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as said to Mm that ht Hal an ancle who was 
sick in Now York City sad that 1 m had to got a flight 
book to mm hia bacaoM ha iriaaniT saw 

bo you tmmhmt that happsnsd whan Sibold aadfed 
hi» his naae? that mom did b* qiwot than ha was asked 
what his name was ha gave the aaas Naealsm. Kmina? 
Answer Messina. 
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Ladies and gentlemen, not Peter Martalerro, 


the name used so often by John Knees — Joseph Msssinfc* Aajl 
ladies and gentlemen, just by coincidence, what does 1 

Government Exhibit 46 refleet? Airline ticket. October 
20 e 1971. J. Maes in*. Toledo, Ohio, Haw York City. 

On top of this, let's look at the following * 

John Ramos testified that In 1969 he resumed dealing in 
narcotics, and he placed ooa restriction on it, one restric- 
tion. He said that he had four prior narcotics convic- 
tions, and this time he was going to make certain that he 
wasn't caught with the goods, and in fact, the testimony 
of Bins andRamos throughout shows that the guy who delivered 
the stuff or the goods was Bobby Jermain, except on that 
one occasion in August of 1970, when Jermain was working 
on his house. \ 

More important, what happened on May 4, 1971, just 
five months earlier in Cleveland, Ohio? Ramos, with Jermain, 
and Morris, and his wife, Maxine, were placed under arrest, 
and you recall that Ramos was in jail for five days j 
Remember that? And what happened when he got out? He 
went home, andCapra and Guarino couldn't understand how the 


parole office failed to catch this arrest, because if they 
caught this arrest he would have gone back to jail for four 
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and a half years, but thay Biased It. So he decides, »t 
their urging to lay low for the sue nor, he ♦•■ afr e ff mg 


fatally and he goes to Monroe, Mew York. 

how, iodise end gontiama, does it any 

sense whatsoever that im&lately after that sonoer, In Oct 


of 1971, that John Banos, having 


so alose to going 


back to jail for four end e helf years, would suddenly turn 
around and carry a suitcase with nerootlas in it on a 
train to Toledo, Ohio? Does it mate any sense t ha t John 
Ramos, an experienced narcotics violator, would walk into 
Mr. Julart, raise his voice at his, and thereby cast sus- 
picion on that very suitcase, an experienced narcotics 
dealer? 

It is kind of hard to imagine John Ramos raisin; 
his voice at all. Does it make any sense that John Ramos , 
this experienced narcotics violator, would go to Charlie 
Sibold at the ticket office, and tell him his home city? 

I am going back to Mew York City? 

No, ladies and ge ntlem en, this sounds more like 
the work of some inexperienced, frightened courier that 
was found by Stephen Dellacava to do the work, and you 
will recall that Loo Guarino told Dellacava, don't pick 
a moron. Well, Dellacava, ladies and gentlemen, loused up. 
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Oo© your oonoo seas© ©bon you go into that 
jury room. Don't aband o n the way you look at thing* inlif < 
ixui't abandon your jnrtgmuct or your oommm sense. 


And witt all this in ulad lot's toko a do— r 
look at the testimony of Mr. Julert, Mr. Sibold aad Miss 
Raudebush, on top of everything we have discussed. 

First# it is important to imaaenftior that ttrh 
of those witneaisea only soar the asm ingestion for a very 
few moments on that day, October 20, 1971. 

Mow Mr. Slotnick, of course, tolls you that I 
Miss Raudebusb saw this man for quite some time on that daj , 
face to face. 

Well, you may find, ladies and gentleman, that 
when a woman drives a taxicab, that she hardly has an 
opportunity to be driving face to face with her passenger. 

Secondly, Julert and Sibold next said, or testi- 
fied, excuse me, that the next time that they saw this 

man, the man that they saw so briefly in October of 1971, 

# 

was close to a year later at a trial. 

Miss Raudebush said she saw some pictures in 
November, and she said on the stand that the pictures of 
the people in the photographs did not look similar to each 
other. That was her testimony. 

And ladles and gentlemen, I am sure that jdu will 
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all recall that when this «oua, who vu so positive 
of her identification, was shown a picture of John Ramos, 
sitting in a night dub, with his face full flush to ths 
oaswra, full flush to ths oenera, that she oould not pick 


him out. 


Third, Mr. Julsrt and Mr. Sibold each wars sure 
of one thing, that ths sen's hair was different, that the 
man's hair was different. John Renos* hair was somewhat 
different than the man they had picked out. 

And you heard testimony about the hair being 
brushed back. 

' 

Take a look at Government Exhibit 15, and see 
whether John Ramos' hair is brushed back. 

As opposed to Government Exhibit 12 where his 
hair is more down over the front of his face. 

They recall the hair back, and they recall 
that he parted his hair on the right side of his head. 

Mow, Mr. Ramos wee here on the stand for close 
to a week, and of course, the Government submits that you 
may find on which side he parted his hair, but in addition, 
in addition, James Rauwuns, whenhe was recalled to testify, 
stated that on November 20, — exouse me, November 10, 1971, 
when he placed Ramos under arrest, that his hair was 
parted on the left side of his head. 
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Now ladies and gentleman, tbs defense talks 


about reasonable doubt. 


Do yon xioiU the testimony of Jerry Liao, the 


police officer elm took 


Photographs on 54th end 


Seventh Avenue, end these photographs were passed to you? 
These were exhibits 122 through 124. 

Raaweber these photographs? well, you aea look 
at each of these photographs, and he testified that he 
tocdt a picture of JohaCopra, and these photographs speak 
for themselves, and you oan determine whether JohnCapra is 
on these photographs* 

But what happened whom he came In to this court' 
room? He came in to t h is courtroom a year later, an 
experienced police officer, and what happened? He a 
a very simple mistake. One year later he makes a very simp L 
mistake. He picks out Bobby Jexmain. 

And you may ask yourselves whether there are 
similar characteristics between the face of Jermaln and 


Capra, 


Ladles and gentleman, the point is simple. 


Whan it comes to the eye witness identification of anybody 
after a year, after a year, people sometimes make mistakes.' 

And that is precisely what the Government says 
happened in this case. I 
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® ut arM * 9«otl*«»a, tin most inportaat 

and compelling reason why t the Government submits that 
John Ramos did not take that eultOMe to Ohio is this* 
Defense counsel have boon earing repaafcedly that be noald 
like to help the OewoniBt. Is that oorreot? He wold 
say anything to help the <tovernment. 

No question about that. Renos was con vic ted in 
Toledo, Ohio, of what? Two separate offenses, oonsplring 
to distribute narootioa — be took that stand and he Mid, 
*1 was guilty of that, l conspired with other people to 
sell narcotics." 


He said, "i was not guilty of bringing that suit- 


cnee there. " 

i 

| 

Now as a result of his cooperation, what was he! 
promised? He was promised that his sentence would be 
reduced to time served or two years, whether he took that 
suitcase to Toledo, Ohio, or not. That was his promise, un- 
conditional. 

Now, ladies and gentlemen, John Ramos is tile man 
that would say anything to help the Government, anything. 

He would take the stand and lie through his teeth to help j 
the Government. j 

If that is the case, ask yourselves this one { 

/ 

question. why didn't John Ramoe take that stand and 

Southern district court reporters 
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say, “I delivered the suitcase to Toledo, Ohio, cm October 

20 ." 

«tonlda*t that hm been simpler? His teetlwoc 
would have then been sqmaxely in line with Julert, attend 
and Raudabuflh. 


Did he do tkatt Xs that what he said? Saxe 
is a man who has admitted selling narcotics free 1952 , 


to deliveries weekly, and tea delivery he denies nuking. 

Why* ladies and gentlemen, when this 
could have helped the Government by taking that stand and 
saying, "I delivered that suitcase, * did ha refuse to do 


And that is the question that I want each of 
you to ask when you axe considering about the truthfulness 
of this witness. 

Now, Ramos and Morris, following their arrests 
in Toledo, Ohio, dropped completely out of the picture. 

And Count 1 charges, as Mr. Paid told you In the opening, 
a conspiracy that began in July of 1959 and termi nated at 
the end or the beginning, excuse me, around March 1973, 
April 1973. 

Now contrary to what Mr. stone or what Mr. 
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Blacks tone have told you, a parson doesn't have to bo a 
member of a conspiracy for its entire duration. 

MR. KiJUSSSONKs x objtol. x didn't say say 


such thing. 

•SB* 00®KT« vail# the jury will recall# aad la 
any event, tha wain tiling la tha evidenoe. Go on. 

MR. imt Listen oarafully to Judge 
Frenkel's inatroctioms la this regard, baoaasa you will fin 
that cone neetoers, wash as Rnuoa aad Norris, joined tha 
conspiracy early, and they withdraw, and other members, such 
as Conforti didn't join until tha vary and, inMarch 
of 1973. 

But ladies and gentleman, tha Government subnit 
and you may find that they ware all mashers of this con- 
spiracy, and in fact, that a parson may be a member of a 
conspiracy for as short a time as one day and still ha a 

, I 

member of that conspiracy* 

Xn this case, the Government alleges that 
Capra and Guarino were the directors and managers of that 
conspiracy, and that they Were members from the beginning, 
nwr? to the very end, • and that others joined up along the 
way, and soma left, and at the end wa find other people 
joining up, whan they are arrested in April of 1973. 
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Now, Kamos* umst la 1571 did not stop Capra 
and Guorino. On December 9, you will recall that 
George Baton, a Bar Toafik City polios officer, ooammomA 
alaotronio surveillance or wiretap at Ditaa 1 * Bar, and 
now we no longer hoar from Banos and Slaaus. vow wa beer 
from Capra, Gnarlno and Dellacava thameelves, all engaged 
in conversations related to narcotic*. 

Now let* a take a loot at several of these con- 
versations which defense oouhsal argue are Innocent on the! 


face. 


But before wa do that, Mr* Slotniok this morn- 


ing said that in one of these conversations Capra refes 
to, "Hello FBI." Hell, ladles and gentlemen, you take the 
transcripts that were received in evidence in this case 
you examine them and you see whether JohnCapra ever 
said, "Hello FBI." 

On January 10th, 1972, Jack Brown called Step* 
Dellacava. Now, you will recall that in 1960 Guarino 
told Samos to get a big mover just like Jack Brown, and 
these conversations help explain why he made that statemen 
In this conversation. Brown suggests that he 
Dellacava get together for a game of chess, and Dellacava 
then asks if he should bring the big fellow, and Brow* 
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replies, ”Ye«fe r bring a bogey s andw i ch . ** 

On Tuesday, February 2nd, at 9>05 p.m., Bros* 
calle Dellaoava again# and again Brown auggeeta that ba 
and Dellaoava gat together, the following evening, for 
a friendly gane of <*M aa# and Brown thia tine aaka Dallaeav 
to bring a little friend a a opposed to a big fallow, and 
that Dellaoava will provide the hors d'oeuvrei and other 
things . 

Wall# Detective Bat o n was obviously curious abo 
the chess interests of Brown andDellacava, and he de aided 
to place Dellaoava under surveillance the following evening 

But before his surveillance ootmasnoed, another 
call cams in to Diana's Bax# this tine by Lao Guarino# 
and Guarino asked Dellaoava if he has seen our friend# Jack: 
and Dellaoava relates that ha is having problans, because 
ha doesn't have hi# telephone number at this other place 
where he is at, and Guarino# you will recall, after scats 
fumbling around , cones up with a telephone number. 

And than what happens? Dellacava calls up that 
telephone number and speaks to Mrs. Brown, and Mrs. Brown 
says, he is already at the place. 

And Dellaoava knows and acknowledges that he 
knows where Brown is. 
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And finally# ftiilaoaya oitlls bagfe Gu&xiao# 


and Guarino Delia him, "I mu be dining at the Halafeov 
Grill. X will newt yoa at 10*30# tfifth Avenue# by the 
status. ” 


And mat happens? Dellweavn is followed tlsst 
to Hew Jersey# where be lina ge s to lose survtlllanoe. Be 
then comes back directly to Jack JAxovn'a house# and ym will 
recall.- that Detective Millard was positioned in the 

hallway, in the stairwell# observing what took place, lad 

\ 

X am sure you will recall Nr.Peitell's endless questions 
about how many peepholes that Millard made in the cardboard 
to see what was happening In that hallway. 

Dellaesva arrived, he entered the apartment, 
and he remained approximately five minutes. 

Certainly# ladies and gentleman, one of the 
fastest chess games on record. 

And whan he exited# whenhe left {that apartment, 
what was he carrying? He was carrying a black toilet kit. 
And where did he go? He net Leo Guarino. 

And they were both arrested. 

And in the trunk: of the car where the blade kit 
had been placed was found tike same black kit with §11, 500 
in cash. 
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jn/n 4 

MR. FSITKLX: objecrtioA and move that be strickoh. 


There is no such testimony in the record. 


TEX COURT: Xt Is argtnaent, Mr. Feitell. Ob- 


j act ion overruled. 


MR. FBPPXR* Saw, Hr. Foitell, and other defen* 


lawyers have said, well, this didn't happen, why didn't 


the Government call other officers who were present. Veil,! 


ladies and gentleman, as Judge Frenkel will tell you, they 


have the power of subpoena too, and if they were convinced 


that they could call other people to show that this toilet 


kit didn't exist, you can be well assured that they would 


have taken that course of action. 


And next you will recall a series of conversa- 


tions between Dellacava and a man named Vino Green, inwhich 


they axe always concerned about the health of the other 


person, two conversations, ladies and gentlemen, two con- 


versations take place within an hour on December llth< 


Let's look at these two conversations . The first 


one, December 11, at 7:16 P.M. "Dellacava: Hello. 


"Green: How are you feeling? 


"Dellacava: Hot so good. Pal. 


'Green: Well, not so good. Wall, well, I 


think we gotta wait til Monday. All right. All right, n(y 


buddy, all right. I'm sorry I can't help you. Well, 
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wimt are you going to do? wan, mat's there, is there, 
right? All right. Okay, Bod.* 

An hour later, 9:20 ».M. 


Deilaoava talking to the sane person* 

N De llaoava* Bello. 

"Greens Bov you feel? 

"Deilaoava: uh, uh, sick, etc*, sick, really. v 
"Greens Ms and you both. 

"Deilaoava: wy God. All right, try and keep la 

touch with ram, hugh. Pal? 

"Green: 'Bye. 

"Della cava: okay. * 

Finally , on January 7, ladies and geatleaan, 
Beanay andVlno have fully recovered . They are both feeling 

| 

fine. vino tells Deilaoava that "It ground. * 


ladies and gentlemen, have you ever heard in 
your lives two adults talking in that wanner? Does it sourja 


like they an trying to cover up a shylocking operation, 
* gambling operation? 

Iiadies and gentlemen, the Government submits 
that you may find that when they are side, narcotics are 


unavailable. And whan they feel fine, the white powder 

flora, it grows, and they arrange to meet each other, and 
they do so. 
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Mact we have a series of conversations between 
Dellaoava and Capra, and in these oo nvurs atioag capn Is 

I 

persistently oalllng Diana's Bor to inquire of ! 

Dellaoava if he has seen a certain individual. 

On January 14th, at 6<48 P.M., Capra ealla to 
find out if Beansy has an appointment with the right guy, 
the guy you sup pos ed to sen. 

January 18 at Cil2 ?.M.,Capra calls Diane 8 *, 
and they discuss abating to split up the money. 

Capra inquires whether Beansy has heard from 
"that other guy." 

For same peculiar reason, ladias and gentleman, | 
no one, no one or no place in these conversations have 
names. Does a shy looker go to allthat trouble to disguise 
his conversations? 

Let's stop a moment. There has been a lot of 
testimony about Capra being a bis shy lock , loaning noney 
to everybody . 

The big coincidence is that he loans money to 
people who are narcotics dealers, Sperling, Ramos, ladies 
and gentlemen, where does Capra receive all the money that 
he loans out at 2 per cent a week? 

Where does that money come from? 

On January 20, 1972, Capra calls Dellaoava again 
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at Diana's Bar, and agaiaCapra is still inquiring about 
tiia sane guy. Be wants to know, has Beans? heard anything^ 
Again Beans? tells hie, no, not yet. 

On Jasmary 21, Capra calle again* and asks that 

happened? 


Dellacava a ns w ers "Not much. Ba'U be in eith 
today or tomorrow night for sure* What am Z going to say 
to you? the other guy's coming tonight, so I'll have to 

i 

wait for him. I 


"Capra: You spoke to this guy? 

"Dellacava: Yeah, I spoke to him, hollered at 
him. Says he's got it. He's just waiting on something. 

X don't know." 

January 27, Dellacava explains again to Capra 
that this guy hasn't come through* 

"Yeah, (this is Dellaoava) , I called him this 
morning, and he explained something to me, you know, he, 
according to him, nh, I've got to give you an explanation, 
I, I yelled at him and told hie what the story was, after 
all, we were behind. 

"Capra: Yeah. 

"Dellacava* These people don't want to know 
nothing. They, they want a job. They don't want to know 


ii 

l 
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So ho says All right, look, 8 to™, ,. u ^ »• 
tonight late, if not tomorrow. I'll bo in HoMnitoly, 

*“ aay8 ' d0 “' t *»* — » «' everything is Intact, lf 
that's what yon an worried about. 

•r sayn. that isn't tha point, we're getting, 
being PW..*, you know, whet yon .» ..yin,, y „ 

saying it to hia, yon know. 

"Capra: Right. 

■Dellaoavai I said tha.. p^pi* on our 

backs. After all it ain't- » 4i_ M _ 

axn t a dime, a car costs a lot of 

money, you know." j 

is fciiat shylooking conversation? [ 

Aire, people on their backs? j 

tadie. and gentlemen, we have heard a lot of j 
evidence in this case about oars, about Parkchestor j 

Linco In-Mercury and about Klett Cadillac. But we have heark 
nothing that Capra and Dellacava were competing with thooa 
two places in the sale of cars. 

The Government submits, and you may find 
that whenDellacava say. it ain't a dime, a car costs a lot 
of money, that he is referring to the fact that they are 
dealing with a large amount, a large quantity of narcotics 
as opposed to a dime, a small quantity. 
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and filially vm have a series of conversation* 
where everyone is vitally oonoaraed a boat their Christatas 
present. 

cmmcm&+r 21 beam tells Dellacava that his 
cousin is sick. Everyone* mass to get sick. 

il@U&Mva any® he will drop by Thursday to 
up a present. 

And what happen* on Thursday? Dellacsava calls 
Capra and says the followings "Do I have to bring anybody 
anything? You know, like a present for them people?" 

Capra replies s "Yeah, "and he acknowledges that 
Beansy can pick up there. 

Well, you recall that following this converse- 
tion Dellacava was followed up to a social club in the 
Bronx, and that fee was seen removing from a trunk, the 
trunk of a Lincoln, with Slew Jersey plates, a package, aua& 
that same car was seen by Nauwans with John Capra driving in 
at a later time. 

Dellacava is then followed from that location 
to the area of 79th Street in Manhattan, on fheWast Side. 

And you will recall that at that time surveillance ± a 

» 

lost. 

Later they learned that they lost surveillance 
in the area of Jack Brown's apartment. 
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Christus ladies and genfclawsn; 

Dacesbsr 25 conea and goes, bat that ooulda't step 

psople ftois worrying about tbit ynmata 

On Daoaater !», Area talapbons aalla. Brown 
oolla to Deliaoawn MtdlUi -fall omiybody 1 lib, ar 
gifts. ■ 

Stect t»l**phane call, later that night# Capra 
fc*ila Dellacava, and thay engaged in the following ooevars«(~ 
tion — x will road a portion of it. 

“Who do you think it ie,° says Capra. 

"Dellacavas It's ay bast buddy. 

"Capra* Did you go sae, what's his name, our 

friend? 

"Dellaoavat Yeah, yesterday. 

"Capras He didn't have no Christmas present? 
"Dellaoavat No. 

"Capra: Didn't you say ha had a present for 
us? Didn't you tall me that? 

Dellacava t x said that to you? 

"Capras Yeah." 

(Inaudible) . 

Wall, Dellaoava is going to make dam 
that when Capra wants that Christmas present he is going 
to get it and who does he call? He calls Jack Brown at 
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10:30 that night. Benember that Brown and Ballaoav* 3 £mI I 
already discussed aarlior Christmas presents. But Capra 
wants to know where that present la and Dellacava persists. 

fiellaeeva, tha last conversation: '’HemeSher ! 

i 

you told me one tine that you might give them fellows H \ 
Chris tana a present, you know, give thee fellows a Christmas 
present? 

"Browns Yeah, yeah. 

"Dellacava i Can you help then? 

"Brown: 0h r do youwant it tonight? 

"Dellacava: if you can." 

Save you ever heard so much concern among adult ji 
about Christmas presents four days after the holiday? 

Dellaoava has certainly earned the right to be- 
come Santa Claus the way he keeps up on this. 

Ladles and gentlemen, you nay find that after 
teat conversation, that Jack Brown raced down to M&py's 
at 10:30 at night, and got a Christmas present for Capra. 

But you may also find teat Brown's present was still anothejr 
bundle of money for a narcotics transaction. 

And finally, ladies and gentlemen, we come to 
Herbert Sperling, the man who testified teat he was a 
bookmaker and totally uninvolved in narcotics, the man who 
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waa convicted of narcotic violation* in I 960 and ju, m,® 
sitting in this very oosrtxoon, ths mu who tastified ttant 
he »« dsnttiy afraid. daathly afraid of Joaaph conforti, 
the nan (dto wa found In 1969 vith a pistol, in mi Ilf, 
a pistol, and iatsr with two loaded pistols, , piofc hM>,i — 
aa« a hatchet In his oar, the son who, had leo (Marino as 
his best nan at hie wedding andcapr. as , alone friend, j 
the nan who testified that thou two dose personal ~-n. 
his best friends, nM to borrow money, ud he used to oh 4* 
than 2 per cent, his best friends, the nan who said he dido 

know Beansy, bat who had in his telephone address book, 
"Beans, 722-9595." 

And finally tha nan wbo had John Banos' 
telephone number In the sane address book. 

And do you suppose, ladles and gentleman, that 
he used to call John Ramos to collect bets? 
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b™. Hr. Slotnick oaid something wry interesting 

in summation* ae said that Sperling testified that he never 
Jcnsw Capra « 

m. SuymxcKz Yow Honor, that ia not correct. 

THE court : Pardon? 

m ' SLOTNICK£ ®>®t is totally incorrect. 

THE COURT: X don’t know whether he said that or 
«ot. Mr. Slotnick said he did not say it. i think you 
ought to accept that, and we will proceed. 

MR. PEPPER; x will accept that. 

Sperling testified that he was released from Jail 
in the 19S0”a r ana Samos testified that he had been told 
by Cuarino that he, Guarino, was responsible for getting 

Sparling started on hlo feat in the drug business in 
the 1960*s. 

Ramos further testified that he was pretest 
at Phil Kronfeld’s on one occasion when there was a 
conversation between Sperling and Guarino — .rouse me — 
Capra, about a shipment of narcotics, and Sperling testified 
that he worked for Phil Kronfeld'a, and that he need to 
see and converse with John Capra in that store. 

In July of 1971, Guarino . and Sperling were 
photographed on 54th and seventh Avenue. 

In September and October of 1972, Guarino, Capra 
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and Sperling were photographed at that same location. 

Finally in mid-March ©if 1973 , Herbert Sperling 
makes the big time. He formally joins up with Leo Guerin©, 
the man with the connections for importing the stuff, and 
his business partner, John Capra, as testified to by 
Joseph Confortl. 

And you will recall that Conforti told us that 
before this new partnership merged, that the most narcotics 
he used to handle at one time for Sparling was one and a 
half to three kilos, and after Sperling joined up with 
Guarino and Capra, that all changed. 

On April the 7th of this year he said that he and 
John Caruso tested and mixed eight kilos of pure heroin. 

On April 10th and 13th, he testified to mixing 
nore pure heroin. And Conforti 's registration cards ■ 
remember the registration cards from the hotels that 

showed that h© was in fact in those places when he said he 
was? 

And what lid Mr. Slotnlck do in this regard? 

Remember when he had Joseph Conforti sit on the 
stand and write hisname and address out? Because he 
thought that Joseph Conforti was lying when he said he 
wrote — 

MR. SLOTNlCKs Objection to what 1 thought, your 
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THE COURT: Too , wfuit counsel think doesn't 
Just tall what happened. 


HR. FBFFERs And what happened, ladies and 
gentlemen? That handwriting was passed to you to «»Hw t 
and to compare with those hotel registration cards, so I 

am sure you will all remember the results of that little 
test. 


In addition, you will recall that Mr. Henderson 
took the stand and testified — he is a chemist — that 
in those very rooms were found heroin traoes. 

And on top of all this, we have the narcotics 
paraphernalia on the table that Conforti used to test and 
out and dilute and mix narcotics for Capra, Ouarino and 
8perling. 

»ow, one final point with respect to Mr. Conforti. 
A lot has been said this morning that Conforti testified 
from hearsay, that he had no personal knowledge, no 
personal knowledge whatsoever of Guarino and Capra 
engaged in narcotics . 

Mall, let's see if that is true. 

Page 242? of the transcript. t 

m Q Did Capra, Hooks, say anything to you at 
this point? 
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A * ar<£ tailing Herbie for no to go h ^ rm t 

because they didn't want no to get burned, waning that if 
somebody was watching th-m, they didn't want them to knar 
that I wan nixing the heroin. ■ 

2428 : "Q you overhear any portion of 

that conversation? 

"A Leo was telling Herbie, well, we need the 
smsiay to get this deal going or connection that they wexe 
involved with, so Herbert turned around to mo and says, 
•Joey, do roe a favor, run to my house, go to my house, go 
to ray wife's closet and pick up $30,000,' and there was 
a bag there containing 40, 'just leave 10 behind 

2429: n Q What took place when you arrived? 

tt A When I arrived, 1 had the bag in my hand" — 
this is when he is coming back, carrying the $30,000 -- 
•’so Leo turned around and he says, *if the kid's going to 
carry money, make sure that he doesn't carry it in the open. 
Male© sure he puts it in his pocket or underneath his jacket. : 

And 242J5 — excuse me 2445* 

W Q And did you overhear conversation between 
Ottorino and Sperling at that time or a portion of the 
conversation?' 

This is the conversation on April 13th at 

Sperling's house? 
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“A He said thing, on looking up, we're going 
to have a good year, southing about a connection being 
***** and when 1 "***«* toward. hint they broke up.- 
At>OXit a oonneeftlon being made. Ze that 
ehylock conversation, ladles and gentleman? 


Now, who else was arrested in the early norniag 
hours ox April the 14th„ 1973, coning out off the Bachelor's 
Three Restaurant in Manhattan? 

Stephen Dellaeava. 

And what was found in the trunk of that 1973 
Oldsmobile? 

A heat sealing machine, a heat sealing machine 
used to seal plastic bago. 
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Hr . Foitall char<f8fl that tills sadilna hs | 

purchased at just about any department store and In foot I 
bomb or you may have your own sealing machine. But do you 
carry it around in the trunk of your automobile at 2 o'clock 
in the morning? 

Of contMf it is conceivable that Dsllaceva 
had just coma from a plChloK and wanted to use tM e aschlna 
to seal some picniak bags. But if that doesn't make much j 

sense, you can disregard it completely, you have the | 

| 

heroin tracings . | 

MR. PEMOJi* I object to that, there was | 

testimony of a trace. 1 


THE COOKS’* Do you mean in the gym bag? 

MR. PEFFBRi The one in the trunk of the car, 
right next to it. 

MR. FBITKUit Trace. The testimony was a trace. 

THE COOKS’! The jury will recall the testimony 
about the use of those words and so on. 

MR. FRFFBR: You recall Mr. Henderson used the 
word trace to refer to heroin traces, that he explained. 
Inside his gym bag what else was found in addition to the 
trace? $14,000 in cash or close to it that I am holding 
in my hand now. 

In two years Dellacava has gone from paper bags 
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to toilet kite to gym bags be ca u s e If you msenTiar in 
1969, the testimony that Beansy used to ease op with a 
bag to the Bavermsyer Club, with paper bags, fall of money 
and what have we got at the Havernsyer Club? Be gave the 
money to John Capra and what did Capra do? Be need to 
sort the money, place them la thousand-dollar stacks. 

That, ladles and gentlemen, may be mm of the reasons why 
this money was not sorted eat properly at that time. 

Of course# Dellacava's name does not appear on 
that gym bag as Mr. Feitell brought out. Tou may 
find that perhaps he purchased that gym bag from somebody 
else and that the seller forgot to remove $14,000 in cash* 
But you may also find that th os e heroin tracings were 
left over, left over from the prior Christmas, from the 
Christmas present to Jack Brown from John Capra. 

Before closing I want to refer briefly to 
Government Exhibits 134 and 134A, the toll record sheets. 

First, you recall Mr. Stone indicated that the 
name Alvin Morris appears on thsse toll slips and that the 
address of Norris is 15416 Burwick Street. 

Now, let us see if w can figure out this 
strange guy Alvin Norris. 

Ladies and gentlemen. Government Exhibit 78 shows 
e Mr. A. L. Morris in the Sheridan Beach Hotel and the 
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address, 154X5 Burwicfc S treat, Detroit, Michigan. 

The registration card also at the Holiday Inn 
in Toledo has the name of Morris, the same address.. 

It is not that unusual for Mr. Morris to use 
strange names or false names. You recall that in 
Detroit, he was registered under the name Alan Schwartz. 

It just so happens, ladies and gentleman, that 
there are telephone calls between this guy Norris, many of 
them and Jermain and Simon© atd the Allerton Pish 
Market. Soma coincidence. 

Is there any question in your minds that Alvin 
Morris is sitting at the end of that table? 

I«et us taka the date of November 5, 1970 . 

I am referring now to Government Exhibit 134A. You do this 

yourselves with other dates. What do we see on November 
5, 1970? 

Telephone calls Simms to Jezmain, Jermain to 
Simon®, Simone to Jermain, Jermain to Simon© and Jermain 
to Simona end Simone to Guarino , that is, later in the day. 

Jermain makes a call back to Simone. 

What happened on November 5 and 6, ladies and 
gentlemen? Isn't that whan a kilo of narcotics ufcnt down 
to Tom* e Villahianca Restaurant? 
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Ton nay find that th e se stlU w»n made hy jftair 
vivna or the children of this* people. 

Of course, there mei toil calls here between mm 
Mlerton Fish Marta* mod Oaocgo Harris in Detroit. 

You will recall that Ham testified that tha xiie rton 
Fish Market ia a plant that George Harris and Norris 
were supposed to oall in to looata JCrmain and Ram. 

Of course* it ia conceivable that Oaorga Harris 
and Norris liked Fish and they used to oall the fish 
narket in the Hronr for that purpose. 

But you nay also find that these two nan called 
that number in the Allarton Fish Market for one pur p o se 
and that purpose was to locate Jermain and Ramos whan 
they wanted drugs. 

Ladies and gentleman, the government submits 
that the evidence In this ease is overwhelming. It 
doesn't rely* as defense counsel asserted* on the testimony 
of one or two people. 

When you add all of this up* end you give 
Capra* Guarino* Delleom* Jsrmain, Harris and Morris 
every benefit of the doubt they are each entitled to under 
the law, you still reach the inevitable conclusion that 
each of these man ere guilty* guilty of violating the 
Federal Narcotic Laws. 
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one lost observation: I think that each of 
yon will be leas then human if 90 a didn't feel mom 
dsgzoe of sympathy for those nan 00 trial. Umcmr, yets 
mat decide this oaas eater the oath that yon took as 
jurore without fear or favor, without Mas or prejudice to 
either the government or to the defendants and, in closing, 
ladies and gentlemen, 1 ash yon to snhodLt a verdict of guilty 
on each and every count as to each and every defendant, 
thank yon. 

THE COURT: We will take a 10-rainufce recess before 
1 charge the jury. 

(Jury left the courtroom.) 

MR. SLOTNICX : I have an application to make for 
a mistrial in view of Mr. Vsffer'a characterisation of 
the heroin dosage at the beginning of hie comments, about 
the cocaine not being profitable enough and I feel that 
this summation was not fair comment. On this basis 
I move on behalf of John Capra for a mistrial. 

THE COURT: well, let me say that you preserved 
earlier the right to object and you quite properly did that, 
both you and Mr. Black stone. If you had an objection about 
this you should have made it earlier, but, in any event, 
your application is denied. 

MR. LEVBNSOW: lour Honor, I just submitted for 
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Tm oxms 2 am not going to ml* on anything 
«t this time, Me. Severna. I have looked at them as* 
whatever I have 4 cm with those tardy requests will be 
incorporated in the charge, as you review it. 

MR. SKWii Hr. Morris joins in the application 
for a wisfcrlal •»* « 1 *° Points oat to the Court the word 
smokescreen which are derogatory statements alluding to 
the defense position in this osse and I think this 
exceeds fair consent. 

®SB COURT t All right, anything else, gentleman? 


All denied. 


(Recess.) 

(Jury present.) 
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CHARGE OP TIE COURT 


THE COURT* (Fraikel J.) How, Mr. Edgehill and 
ladies and gentlemen of the jury. I note it is exactly 
a month since you heard tha first witness in this case. 

All the efforts of counsel in the day since October 19 
culminate now as we approach the critical and ultimate 
stage of this case# the time when the case will be given 
to you for your decision# reflecting your efforts to 
discover the truth about the events that gave rise to 
this case. 

it is a time for me to remind you very briefly 
of a number of our different and separate functions and 
the general nature of your critical responsibilities . 

It is ray task, it is the trial Judge's task to 
rule during a trial on issues of law, to make procedural 
rulings when there are questions about what evidence should 
come before the -jury and haw that evidence should be 
received. 

Your task# as X have said more than once, is 
the crucial one# the one which is the end objective of 
any trial in our Courts# the decision of issues of fact 
presented by this case. 

Bo it is for you to judge the witnesses# weigh 
the evidence# assess their credibility# draw the Inferences 
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that yoi find are the correct inferences to bo drawn from 
the evidence you have heard, all of that, and yon 
will remember in this connection the efforts that went 
into your selection, all of that is to be done cooly, wich 
detachment, without bias or prejudice for or against 
either side,w£th an objective fraase of mind, not without 
interest but disinterestedly and impartially. 
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Sou would know without my repeating it that this 
is a very serious business . The administration of criminal 
law is not a game and so it ± 8 no concern off anybody 
snjnsore who objected when ,md to what and whose objections 
were sustained and whose were overruled and how assay off 
each happened to whom. 

It is, as you know, the duty off counsel, in the 
judgment off counsel, to interpose objections when his 
judgment leads him to believe that he do so properly. 

Th© duty off tha judge is to rule on those objections. 

Ws are all trained in a forensic and sommehat contentious 
profession as you know and sometimes the tones get loud 

and people get testy and people includes in most cases 
Judges. 

But all this is past now and nothing about tone 
of voice or rulings or attitudes or occasional flashing 
of mild passion is of any oonseepsenoe anymore. 
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Now it ia your took and your sovereign task as all of yon 
have been told* to judge the evidence and to seek the 
truth from it. 

It is my job to tell you the rules of law that 
govern the charges in this case and that govern your 
deliberations . 

It is your responsibility in a fair system of 
justice* to follow these instructions faithfully. 

I don't make them up, they come to me from the 
Congress or from higher Courts. If I give you any 
instruction that is erroneous, it is on the record and can 
be corrected. If you deviate from the instructions, 
then that won't be on the record and that cannot I* 
corrected. 

So to run a system of law and not arbitrariness, 
we have to expect that the jurors will follow the rules of 
law given to them in instructions like these. 

I have told you you will seek the truth and you 
will seek it from the evidence. I told you at the outset 
what evidence is and some of the things that it is not. 

I*t me remind you of some things that are not evidence. 

She indictment which tells the defendants what 
they are accused of and tells everyone ultimately what 
the issues on trial are, the indictment is not evidence. 
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It: Is just; a eat of accusations . 

Motiving that has been said to you by counsel is 
evidence though, as you know, they have a purpose in 
arguing about the evidence to you. Similarly, nothing 
that I have said to you or E?sy aay to you in these 
instructions, is evidence. And nothing I said or nay have 
«M should or may be taken as importing or suggesting any 
viev of mine on any of the factual issues in the case. 

It is not for me to have a view and it is not 
for you to guess about conceivable views or speculate 

about them, 1 have none; the views of the evidence are for 
you. 

So if occasionally :Ln the course of the trial I 
have put a question or made ait inquiry, it should not 
indicate to you, because it its not meant to indicate and 
fees not indicate, any opinion or thought of mine about 
what the evidence shows or does not show. All such 
judgments are for you. 

Similarly again you will note that occasionally 
^*** instructions will make brief reference to factual 
assertions or factual issues. Rem e mb er that X am 
not going to do anything remottely resembling another 
summary of the evidence added to the many hours of 
summation you just heard. 


t 
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11: I refer to evi ience or an assertion about 
the evidence! , it is simply to help define any issue for you. 


[ 

i 

i 


to aelp formulate one or another of the problems that you 
will confront in the jury room. In doing that, my 


references to the evidence will be illustrative, they 
will be incomplete , they may hot seem balanced because 
incomplete references of this kind are not often 
balanced, but remember the/ are not summaries and if they 
seem to stress one side more than another, you may surely 
believe two things: 

First, that that .is not what I intended and, 
®econd, it 5a of no consequence to you. 

occasional references to the evidence and to 
the arguments about it, as C say, are simply to help 
formulate one or another of your problems and to help you 
as you soon proceed to your deliberations. 

Remember , of course, what is the evidence is 
primarily the sworn testimony you have heard from the 
witness stand, it is exhibits, and it is the few facts 
that you have heard from tiine to time stipulated to or 
agreed upon or undisputed . 

New, in response to this indictment, which is 
not evidence, the defendants on trial here have each 
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pled not guilty. Ttat means that the burden has 
been placed upon the government to prove guilt beyond 
a reasonable doubt before any one of these defendants 
may be found guilty of any of the charges before you. 

That is a burden that. never shifts, it is not to 
be determined by the number of witnesses or the length 
of the testimony on one side or the other. Whether 
the burden is sustained is a question that you will 
answer based on your overall appraisal of this record 
taken as a whole, of the persuasiveness or lack of 
persuasiveness of all the evidence, taken together in 

yottr review of^what you have heard and seen in this 
trial. 

As a corollary of the government’s burden of 
proof in a criminal case, it is also the law that a 
defendant in a criminal case is not required to prove his 
innocence. To put this more completely, a defendant in 
a criminal case is not required to adduce proof of any 
kind. He is, as you have heard, recalling a basic 
principle In our law, presumed to be innocent. That 
presumption existed for these defendants when the trial 
started, it has remained in their favor throughout, it will 
be with them when you proceed to the jury room. 

i ; is enough in itself to require you to acquit 
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unlasF or until you are convinced of guilt beyond a 
reasonable doubt. 
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Ae a corollary of chat principle, since they are 
not required to produce any evidence of any kind, and for 
other reasons; that we don’t need to tarry over, defendants 
in criminal cases have an absolute and unqualified 
rigm; in our system to decide for themselves and with 
counsel whether or not they /ill take the witness Stand. 
They have a right to refrain from taking the stand and to 
rely on their cross examination of the government’s 
witnesses anc. such other evidence as they may choose to 
present. 

Accordingly, to preserve their basic right in its 
full substance, you must remember that the defendants 
are not to have any inference drawn against them from their 
decision not to take the witness stand in this case. 

That fact should not weigh i:i any fashion in this case. 

It should not. enter into your deliberations. 

I lave talked to you about the burden of 
proof beyond a reasonable doubt and all of you have heard 
of it surely before today. 

Wte must try to givo some content to that notion 
and ’£ proceed to that now. 

When we speak in our system of criminal justice 
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i 

1 

1 
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of & reasonable doubt, we mean to begin with what the 
words attempt to convey, a doubt founded on reason and 
arising from the evidence or lack of evidence in the case 
before you. 

It is a doubt that has substance and is not 
merely shadowy, a reasonable; doubt is one that takes ifea 
origin in your judgment, in your common sense and in your 
experience applied to the record of evidence in the ease 

before yon . 

It is not an excuse to avoid performing an 
unpleasant duty. It is not a means for extending 
sympathy to a defendant. 

A reasonable doubt is the* kind of doubt that 
would cause a prudent person to hesitate before taking 
action in some matter of importance to himself. To 
elaborate on this a little bit, if you in your own personal 
affairs were confronted with a decision of consequence and 
if you proceeded then to review all the factors and 
considerations bearing on that decision rationally and 
objectively, and if after that you found yourself beset by 
uncertainty and unsure of your judgment, then you would 
have: what we try to define here as a reasonable doubt and 
the converse of that is also true. 

If you had such a serious decision to make, and 
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you engaged in aueh a detached and rational review of 

« 

relevant considerations, and, if after that, you found 
you had no uncertainty and no reservation about your 
judgment, then you would not have a reasonable doubt. 

Proof beyond a reasonable doubt does not mean 
proof to a positive certainty or beyond any conceivable 
doubt, if it meant that nobody could ever be convicted 
in a criminal case where there were issues of fact to be 
decided, it :,g in the nature of issues of fact and most 
clearly of isnues of historical fact, things that happened 
in the past, -fzhat such issues cannot be determined with 
absolute or mathematical certainty. 

So i-Jiat kind of certainty is not what we mean when 
we talk about proof beyond a reasonable doubt. 

On ‘che other hand, I hope that these observations 
about that basic concept have made clear to you that in a 
• criminal case the prosecution’s burden of proof is a very 
high one and chat you may convict only if your mind is free 
of the kinds of uncertainty and kinds of reservations I 
have undertaken to describe. 

With those basic principles in view and I will 

i 

supplement them later on in this charge that can’t be 
brief, let us approach the specific accusations in this eaae 
and move toward the specific problems presented by this trial 
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for your decision. 
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You know the indict >ne-nt contains five counts 
or charges of criminal offenses. Each of these counts, 
as we call tiem in the law- is a separata accusation 
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of a separate offense or crime. And 30, as you come to 
youi efiorts co decide them, remember that each calls for 
a separate determination by you and, in addition, that in 
each case you will have to make a separate determination 
as to each separate and individual defendant. That is a 
thought that ve will touch or repeatedly as we go through 
these instructions. , 
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Now, the indictment, as you will have it before 
you for your guidance, and as a sort of checking document, 
but not of course as evidence, names 11 defendants. 

You know that only six of those so named have 
been involved in this case. 

You know therefore that these six individuals j 
are the only persons whose guilt or innocence will be your 
concern in the jury room. 

Remember that in our system questions of guile 
or innocence are personal and individual. 

We don't fellow doctrina of guilt by association. 
And so, as I say, the guilt or innocence of each of these 1 
separate defendants must be determined separately under i 
each count that names him with ’respect to him, and eventuality 


on the significance of the evidence or the absence of evi- , 

I 

dence that you are permitted to consider against that par" 
ticular defendant. 

'! 

Now still describing it generally, before wa 
get to its particulars, let me point out to you that the 
first count names the six defendants hers on trial as 
defendants, and charges them with a conspiracy during a per- 
iod from 1969 to 1973, a conspiracy that I will particulaj:- 
ize later on, but in genera]., an alleged conspiracy to 
violate certain Federal laws relating to dealings in 
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narcotic drugs. 


That counsel have referred to and I will refer 
to for shorthand as the conspiracy count. 

Then the remaining four counts# numbered 2, 

3. 4 and 5 each charge specific violations of a particular j 

narcotics law# and these are called, and you may have noted j 

i 

these references, these are called the substantive counts. \ 

1 

Now those counts# 2, 3, 4 and 5# involve four * 
of the defendants here: Mr. Capra, Mr. Guarino, Mr. j 


Dellacava and Mr. Jermain. 


The remaining two defendants, Mr. Harris and 
Mr. Morris, are named only in the conspiracy count as 
defendants, and that, as I said, is the first of the five 
counts before you. 

Now, let me try to outline a little more, and 
still preliminarily, the nature of these charges, and I wil L 
give you a. distinction that may be useful as we go along, 
between the concept of conspiracy, which is involved in 
Count 1, and the concept of a substantive offense involved 
in Counts 2, 3, 4 and 5. 

In our System, the gist of the idea of conspiracy 
is an agreement to seek some unlawful objective. The 
agreement., and I will exp md on this when I tell you fully j 
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about Co wit 1, the agreement is the heart of the matter 
in this criminal concept, and so there may be a conspiracy 
even though the objective of that conspiracy is never 
accomplished or completed or carried out. 

Let roe take an example that I trust has nothinc 
to do with this case, I bslieve has nothing to do with 
this case, merely for illustrative purposes. 

You might hava a conspiracy among two or more 
people to rob a bank, that is, they might agree together 
to rob a bank, and then tiey might take one or more steps 
t° carry out that conspiracy. But they might never get 
around to the point of actually completing or accomplishing 
the robbery. I 

i 

In that: case, that purely hypothetical case, 
you might have the prime of conspiracy established even 
though the robbery never occurred. And in that setting, tlje 
robbery would be the substantive offense, and the agreement 
to accomplish it would be the conspiracy. 

And I give y>u that, as I say, merely for j 

illustration and perhaps to help with some shorter referenc 

i 

as we go along in these instructions. 

I am going to talk to you a little bit about 
the statutes, the Congressional enactments involved in thi! 
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case. 


In our Federal national system —and I think 
in substantially all the States — there are no crimes 
except as they are defined or created by statute, by 
laws written by Congress. 

And. so in this case, as in all others, the 
charges, the accusations against these defendants are 
made under certain Federal enactments, laws passed by 
the Congress. 

It is not going to be necessary for you any 
more than it is for any of as to memorize or know the words 
of any of these laws. 

Nevertheless, I think it will help as backgrour, 
for your later understanding to give you a basic descripticn 
of the laws that are involved in this case. 

And there is a small complication that has to 
do with time because of a change in the law about which I 
will also tell you. 

Because of the period that concerns us, extend-' 
ing overall from 1969 to 1973, we are concerned basically 
with two Federal laws, one that was in force for some years; , 
ending on May 1, 1971; and then another, which replaced 
that earlier law, and becama effective on May 1, 1971. 
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As I will indicate to you, this is, in the j 
end, much less complicated than it starts out sounding. \ 
Nevertheless, I am going to give you this background so j 
that some of the things I say later and some of the things \ 

I will reed from the indictment will perhaps make more ‘ 
sense to you. i 

Now the law in effect in the years 1969, '7J and 
up to May 1, 1971, contained certain provisions in Title 26, 
which is our Tax Code, and specifically Sections 4705 fla) J 
and 7237(b) of that title. You don't have to remember 
those numbers. But basically, and quoting only a very little 
bit, those provisions made it a crime for any person to 
sell, barter, exchange or give away narcotic drugs except 
in pursuance of a written order of the person to whom such 
article is sold, bartered, exchanged or given, on a form 
to be issued in blank for that purpose by the Secretary of 
the Treasury or his delegate. 

And I have been quoting from that statute. 

And as you will see soon, the conspiracy charge 
in this case and two of the substantive counts relate 
to alleged violations of that statute. 

Now then, effective May 1, 1971, these pro- 
visions involving that requirement of an order form were 
replaced b / others which vere part of an enactment that is 
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known as the Comprehensive Drug Abuse Prevention and Control 
Act of 1970, another act name you don't have to remember. 

These new provisions are contained in certain 
sections of Title 21 of the United States Code, and 
specifically, though you don't need to know them, that ex- 
plains why you will hear references I believe to numbers 
like Section 812, Section 841(a) (1), and Section 841(b) (1) 
(a), ns 1 read through parts of this indictment. 

Now, these provisions, effective May 1, *71, 
forbid the distribution or the possession of with intent to 
distribute certain kinds of narcotic drugs in schedules of 
so-called controlled substances. Heroin is among those, 
and it is in Schedule I. Cocaine is among those, and it 
is in schedule XI. 

Very simply described, these provisions make it 
unlawful for any person knowingly or Intentionally to 
distribute or possess with intent to distribute any con- 
trolled substance, such as heroin or cocaine. 

Now, under the law, both pre-May *71 and pbst- 

Way '71, it has been a crime to conspire to violate either 
of those provisions. 

With that statutory framework in view, let me 
again outline, and then go specifically to the charges in 
the indictment . 
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Count 1, as I have said, charges a conspiracy 
during a period '69 to *73. It chargee that the conspiracy 
had as objects violation of both the old statute preceding 
Mayll and of the new statute following May 1, 1971. 

Cou.it 2 alleges a substantive crime, an unlawful 
transfer without an order form, in August 1970. That is 
alleged under the old law which was in effect in that year 
and as I have said to May of 1971. 

Similarly, Count 3, which charges a violation 
in November .1970, is laid under the old law. 

Counts 4 and 5 charge violations in October of 
1971 and November of 1971, and both of those substantive 
charges are under the new provisions of Title 21 that I 
have mentioned to you. 

Because the conspiracy charge in Count 1 alleges 
an unlawful agreement to violate both the old statute and 
the new, and because those statutes are involved respectively 
in the four substantive counts, it be acmes simplest, I think, 
end most economical of repetition, of which there is 
inevitably sc**, if I proceed in these instructions now to 
tell you the rules and the problems under Counts 2, 3, 4 
and 5, the substantive counts, end then go back, after 
that, and give you the instructions required 
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relative to Count 1, the conspiracy count; and I am going 


■ 3 to proceed in that fashion. 


< 

I 

' | In each case 1 «”»» going to read to you the 


fc 

•J 

> counts of che indictment about which I am giving you these 


<5 

| instructions. As I say they will be with you, but X 


7 

• 

i think lt <,ives sone concrete meaning to have these read 


it 

jj before we proceed to the statement of the necessary eleitont 

>3 

9 

| and other rules relating to these accusations. 



j Count 2 reads as follows: "The Grand Jury 


'• : 

I charges: .Cn or about the month of August 1970, in the 


.2 

j| Southern District of New *ork" — well, let me stop there 


>•*1 

j for a minute and mention to you what you may know. The 


14 

Southern District of New Xork embraces the oounties of 


i/j 

(6 

Manhattan, the Bronx, Westchester, and other counties movin 

J 

upstate, in some of which, if I recall, some of you may 


?7 

live . 


18 

Each of these counts in this indictment charges 


39 

violations of law occurring within the Southern District 


20 

of New Yo::i r. 


21 

I think the summations have made pretty clear ti 

i 

22 

you that that is not a subject of primary concern or disputi 

0 

23 

but in any event I mention that to you and I mention to 


24 

you that you could not find a crime having been committed 


25 

in this District unless the criminal conduct you found 
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A 

■0 

W 

15 


16 


18 

■«> 


20 

•i 

7 ). 

23 

24 

25 


•jWrf-9 

beyond a reasonable doubt occurred, as it is alleged, 
within the Southeafh District of New York. 

Let me go back- In or about the month of 
August 197P, in the Southern District of New York, John 
Capra, Leoluca Guarino, Stephen Dellacava and Robert 
Jermain, the defendants, and co-conspirator Joaquin Ramos, 
unlawfully, wilfully and knowingly did sell, barter, ex- 
change and give away to Alan Morris approximately two kilo- 
grams of heroin, a nareot.ro drug, in that the said sale, 
barter, or change and giving away was not in pursuance of 
written order of the said Alan Morris, on a form issued 
in blank for that purpose, by the Secretary of the Treasury 
of the United states or his delegate. 

You will notice the charge that I have just 
read alleges; .a sale or giving to Alan Morris, who is a 
defendant in the first or conspiracy count, but he is not 
a defendant, though he is rained as the buyer, in this 
substantive count. Count 2, 

Count 3 reads this way: On or about the 6th 

i 

day of November 1970, in the Southern District of New York, 
John Capra, Leoluca Guarino, Stephen Dellacava, and Robert 

i 

Jeimain, the defendants, unlawfully, wilfully and knowingly 
did sell, barter, exchange and give away to George Harris 
approximately one kilogram of heroin, a narcotic drug, 
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in that the said sale , bar tar, exchange and giving avay 
was not in pursuance of a written order of the said 
George Harris on a form issued in blank for that purpose 
by the Secretary of the Treasury of the United States or 
his delegate . 

What I said about Morris under Count 2 applies 
to Harris :ji Count 3. He is named as the recipient or 

buyer , but lie is not a defendant in this count. The four 
defendants,. Capra, Guarino, Dellaeava and Jerraain are the 
only ones named in each of the substantive counts . 

Now, in- order to prove guilt under either of 
these counts, the Government is required to have establish^ 
beyond a reasonable doubt each and every one of five essent 
elements. When I say each and every one, I mean just 
what those words convey. if anyone is not established 
beyond a reasonable doubt, you must acquit. 

The five essential elements are these: First, 
that on or about the dates charged in each of these two 
counts the defendants namac wilfully and knowingly either 
sold or bartered or exchanged or gave away a narcotic 
drug. You will notice I put "or" between each of those 
verbs or participles, and I tell you it is not necessary 
for the Govsnunent, in spite of the form of the indictment, 

s 

to prove more than one of liiose prohibited kinds of acts. 
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If you find a selling or bartering or exchanging or 
giving away, that is sufficient to establish this first 


element. 


Second, that the substance referred to in each 


of i'Jiese counts was in fact a narcotic drug, and specifically. 


heroin. 


Third, that the narcotic drug was either sold 
or bartered or exchanged or given to *-he defendant Alan 
Morris in Ccnnt 2 or the defendant George Harris in Count 


Fourth, that Alan Morris, in the transaction 
alleged in Count 2, and George Harris, in the transaction 
alleged in Cbunt 3, did not give to the defendants Capra, 
Guarino, Dellacava and Jermain, the alleged suppliers, 
directly or indirectly, any written order for the 
narcotic drug on a form supplied by the Secretary of the 
Treasury or his delegate. 

Fifth, that the defendants named, in selling 
or bartering or giving away the heroin charged in each of 
these two counts acted .knowingly and wilfully. 

Now, those five essential elements I think are 
for the most part self-explanatory, and I won't elaborate 
apsacially on most of them. 
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But let me at this point talk to you a little i 
about a concept that is applicable throughout the case, 
and then give you an additional item of instruction, 

bearing specifically on these two substant ive counts 
numbered 2 and 3. 

You will recall in what X have just read that 
the fifth essential element requires proof that a defendant, 
was acting knowingly and wilfully on the occasions in ques- 
tion, Those words, knowingly and wilfully, which appear 
xn the indictment, and appaar commonly in instructions, 

refer to the element Of criminal intent in this case, with- 
out which there could be no conviction. 

So the words are important. 

However, they are not mysterious, and their 
definition is not especially complicated. 

In order to have acted knowingly and wilfully, 
a defendant, must be shown to have acted deliberately, pur- 
posely, intentionally , not as a result of mistake or 
accident or inadvertence. 

The defendant need not be shown for this purpose 
to have knewn that he was violating some particular law 
or to have known the terms of any law applicable to his 
conduct. But he must be hown to have been acting with 
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intent: , in deciding whether one or more of these defendants; 
has been proved to have been acting knowingly and wilfully. 

The situation is different elsewhere in the 
case, but you will recall that in connection with its 
attempts to prove Counts 2 and 3 of this indictment, the 
Government has not produced the heroin which is alleged 
to have been transferred on the occasions to which those 
counts refer. 


I instruct you now that the law does not require 
that accusations of this kind must fail unless) t h *» narcotic! 
or other substance is physically produced in court. 

As with other facts in criminal or civil litigif- 
tion, the Government is permitted to undertake to prove 
a fact of tills nature by circumstantial evidence, and the 
contention of the prosecution in this case is that the 
necessary proof has been made in that fashion. 

As you know without Summarizing, but simply 
referring you to the evidence involved here, the Government 
relies on the testimony it has produced as to the specific 
•vents that it says occurred in August and November 1970 
in order to establish that at those times there were sales | 
to Alan Morris and George Harris respectively and that 


what was sold was heroin in approximately amounts 
charged in each of the Courts 2 and 3. 
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t 

ffhe prosecut ic a also invokes, as you have heard. | 

> i 

evidence as to the transac tions which is claimed to show | 
that they were conducted with secrecy, with deviousness. 

It relies on evidence which it claims to have shown other , 
alleged do llings in a white powder, shown to have been ! 
heroin, v- relies on the prices allegedly involved in the j 
transactions and on the alleged absence of complaint by 1 

the alleged customers. i 

i 

These arc items, as I say, of circumstantial I 

! 

evidence, it is for you decide whether the Government j 

has proved beyond a reasonable doubt that the material * 

i 

involved in those two alleged transactions, or either of 
them, was heroin. if you are not satisfied of that as to 

j 

either court, then of course you must acquit on that count, 
and ir that is true of both, you must acquit on both. 

Now let roe come to the second pair of substantive 
counts. Counts 4 and 5, bo'di of which are alleged under the 

law effective May 1, 1971. I 

. | 

Again, four of the defendants are involved here , j 

Messrs. Capra, Guarino, Dallacava and Jermain. Mr. Morris i 

i 

Mr. Harris again are not named as defendants in these j 


Let me read yoi these last two substantive 


counts. 
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Count 4, the grand jury further charges in j 
or about the month of October 19 71, in the Southern District 
of Hew York, John Capra, Toluca Guarino, Stephen Dellacavu 

j 

and Robert Jexmain, the defendants, unlawfully, intention- j 

i 

ally and knowingly did distribute and possess with intent j 
to distribute a Schedule A narcotic drug A .rolled sub- } 

i 

seance, to wit, approximately 5-1/2 kilograms of heroin. j 

I 

Count 5. The grand jury further charges in j 
o:t: about the month of October 1971, in the Southern District 

j 

of New York, JohnCapra, Looluca Guarino, Stephen Dellacava ; 
and Robert; Jermain, the defendants, unlawfully, intention- 
ally, and knowingly did distribute and possess with intent 
to distribute a Schedule 2 narcotic drug controlled sub- 
stance, to wit, approximately one kilogram of cocaine. 

Under each of these two counts, before you may 
convict os! either, the Gcverhment must have proved beyond 
a reasonable doubt each and every one of three essential 
elements, and these are the three: 

First, that the substance the Government claims 
to have been involved in these transactions was a narcotic 
drug controlled substance:, specifically heroin in Count 
4, and cocaine in Count 5. 

Second , that on or about the dates alleged, th 5 
defendants distributed or possessed with intent to distr.it ate 


A 
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Third, that the defendants acted knowingly j 
and wilfully. 

X want to elaborate briefly on at least the 

> 

first two of these three essential elements. 

As to the fir si:, the Government alleges that tfc 
substances transferred in these two counts were in fact 
narcotic drug controlled substances . As far as the law 
is concerned I charge you simply that heroin is a Schedule 
1 narcotic drug and cocaine is a Schedule 2 narcotic drug 
controlled substance. 

With respect to these counts, the Government 
has produced the alleged heroin and cocaine which it says 
was involved. 

If you find beyond a reasonable doubt that the 
Government has proved by the testimony of the chemists 
that Exhibits 68A through f»8K relating to Count 4 is 
heroin, anc. that Exhibit 6?JL, relating to Count 5, is 
cocaine, then this element * the nature of the substance, 
is satisfied as respects each of the counts with respect 
to which you make Buch a finding. 

As to the secoad essential element in Counts 4 
and 5. The charge is thab the defendants distributed or 
possessed with intent to distribute the narcotic drug 
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>>K 


Distribution in this setting, in the circum- 


stances of this case, maar.s simply selling or delivering 
or transferring. 


i 


If 

! 

t 


As to the notion of possession, and possession 
with intent to distribute, let mu say a few words about the 
meaning of that first word "possession" in this setting. ' 
Basically, to begin with, the word possess 
has an every-day meaning familiar to you, referring to the 

having of some object within one's control. j 

i 

Possession may be of two types, actual or con- j 

structive. j 

Now actual possession means personal, manual, j 
physical control of the thing in question. i 

Constructive £os session exists if the things 
or thing ace or is in the physical possession of some other 
person, but the defendant or the person alleged to have 
constructive possession has the power to exercise control 
over that other person and over the thing or things, over 
their distribution, over their movement, over their deliver r. 

In other words, to possess something construct- 
ively, you need not have it in your hand or in your pocket. 

If it is within your power to exercise control over the i 


!! 
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thing — and in this case the subject is drugs — you have 


constructive possession of ihat thing. 

Specifically, to speak in terms of what the 
Government contends and what you may find to have been proved 

I 

or not proved, the Contention is that the transportation 
of the 5-1/5 kilograms of heroin to Toledo, Ohio, as 
charged in the fourth count.- was allegedly done pursuant 
to the direction or with the participation of Capra, 

Guax~ino, Dellacava and Jermain. 

If you find that kind of direction and control 
beyond a reasonable doubt, this would satisfy the requirement 
of possession within the maiming of the statute. 

The defendants contend, on the other hand, that 
the Government has failed. to prove beyond a reasonable 
doubt that they had any connection with this shipment and 
any possession of the narcotics in question, whether con- 
structive ox' otherwise, and that, very briefly, puts one 
of the key issues for your decision in this case. 

As to the third essential element in Counts 
4 and 5, again, the defendants must be found to have 
acted knowingly and wilfully. 

I talked to you about; the meaning of those wore. 3 
under Counts 2 and 3, and I simply say that what I said 


SOUTHERN DfSTfti '.T COURT REPORTERS 
UNITED STATf S COURT HOUSE 

FOLEY SQUARE, MY.,; MY, <000 TELEPHONE’; OORTLANDT 7-4580 


jkb-20 


3927 



l 3928 

The law provides in this statute and elsewhere 
that a cersoa who aids and abets another to commit an 
offense is guilty of the offense an if he had committed 
it himself. The government invokes this rule here and 
contends thair John Capra anc! Ieoluca Guarino should be 
found guilty as aiders and abetters of Stephen Dellacava 
and Robert Jerntain. 

I instruct you in this connection that you may 
find the defendants Capra and Guarino guilty of the offenses 
charged in Counts 2 through 5, if you are convinced beyond 
a reasonable doubt that Stephen Dellacava and Robert 
Jermain committed those offenses, and that the defendants 
Capra and Guarino aided and abetted them. 

To find a person guilty as an aider and 
abetter you must of course find something more than 
mere knowledge on his part that a crime was being 
committed . 

A mare spectator at a crime is not a 
participant and not an aides: and an abetter. 

It is not necessary, however, as I have said, 
to find that the defendant himself# accused as an aider 
and abetter# Jid any of the acts charged. 

How do you determine this? To decide whether 
any particular defendant aided and abetted the commission 
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of an offen3a, you ask yourselves these questions: 

Has he associated with the venture? Did he participate 
in it in some direct capacity as something he wished to - 
accomplish or bring about? Did he seek by his own action 
to make that enterprise, the criminal enterprise, succeed? 
If ha did, then you may fine that he is am aider and an 
abetter. 

Now, we corns back to Count 1 of the indictment, 

the conspiracy charge. This in its allegations is somewhat 
longer than the others but I will read it to you anyhow 
again for a kind of background and introduction. 

I am going to road it to you in two installments. 
I will stop before a heading on the second page of this 
document called overt acts end later on, for reasons that 
I think will be apparent, I will come back and read that 
remaining portion of Count 3„ It reads as follows: 

"The grand jury charges: 

”1. From on or alt out the first day of July 1969 
and continuously thereafter up to and including the date 
of the filing of this indictment, in the Southern District, 
of New York, and elsewhere, John Capra, Leoluca Guarino, 
Stephen Dell? cava, John Caruso, Robert Jermain, Georg© 
Harris, Earl Simms, Alan Morris, Joseph Messina, Jack Brown 
and Carmelo Sarcia, the defendants, and Herbert, Sperling, 
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Willi e Middle brook , Harold McSpadden, Joseph Conforti, 

Jack Spada, Josouin Ramos y Hotaoc Stanley Mara be l , 

Jimmf. Rosa and Louis Oliveras, named herein as 
co-conspirators and not as defendants , and others to the 
grand jury known and unknown,, unlawfully, wilfully, 
intentionally and knowingly combined, conspired, 
confederated and agreed together and with each other to 
violate sections 4705(a) and 7237 Jb) of Title 26, 

United States Code, and Sections 812, 841 (a) (1) and 
841(b)(1)(A) of Title 21, United States Code. 

' 2. It was part of said conspiracy that the 
said defendants and co-conspirators unlawfully, wilfully, 
intentionally and knowingly would sell, barter, exchange 
and givte away narcotic drugs, the exact amount thez%4f 
being to the grand jury unknown, not in pur seance of a 
written order of the person s-x persons to whom such 
■ narcotic drugs were sold, bartered , exchanged and given 

i 

away on a form issued in blank for that purpose by the 
Secretary of the Treasury or his delegate, contrary to 
law, in violation of Sections 4705(a) and 7237(b), Title 26, 
United States Code. 

"3. It was further part of said conspiracy that 
the said defendants and co-conspirators unlawfully, wilfully, 
intentionally and knowingly would distribute and possess with 
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intention to distribute schedule I and II narcotic 
drug controlled substances, the exact amount thereof 
being to the grand jury unknown in violation of Sections 
812, 841 (a)(2) and 841 (b)(1)(A) of -title 21, United States 


Code." 

» 

Then comes the overt acts and, as I said, X will 
read those allegations to you in a little while. 

This first count, I remind you as far as we are 
now concerned in this case,, involves all six of the 

i 

defendants on trial in thi3 proceeding. Again, before you 
may find any defendant guilty of the charge of 
conspiracy in Count 1, the government must have proved each 
*nd every one, in the meaning of that phrase, each and every 
one of three essential elements and here are the three 
under the conspiracy charges 

1- irst , that for some period of time between 
->uiy 1, lSdS and May of 1973, when the indictment here was 

filed, there was a conspiracy of the kind the government 
alleges . 

Second, that the defendants here on trial or 
one or more of them knowingly and wilfully participated 
in that conspiracy. 

Third, that someone of the conspirator.*! , 
whether one of those here on trial or any other, committed at 
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leant one of the ovsrt acta set forth in the indictment 
for the purpose of furthering the conspiracy. 

Again, I am going to elaborate and explain each 

i 

of these three essential elements. 

As to the fir^t f the necessity of proof beyond 

j 

a reasonable doubt that there was a conspiracy of the kind 
in question, I have to begin with an understanding of the 
relevant meaning of that term conspiracy. 

A c'ommiracy for purposes of this case may be 
defined as an agreement or combination of two or more persons 
by their concerted ac tion to accomplish soma criminal 
purpose, As T. said to you earlier, the unlawful agreement 
or combination is the gist of this crime of conspiracy. 

It is often said that a conspiracy is a kind 
of partnership in crime in which each member becomes the 


i 


is 

;9 

•;© 


ti 




22 



:s 
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34 



25 
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aga;at of every ether member . 

Although we use the standard legal terms like 
agreement and agency, it is obviously not necessary that 
in this kind of case the government prove a formal 
agreement or partnership in the usual lawful sense of those 
terms. 

Common sense tells you and the law embraces 
common sense in this instance, that when people, if they do 
enter upon a criminal conspiracy, much is left to informal 
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and unexpressed understanding - 

In determining here whether the conspiracy 
alleged has been shown to have existed, your task will be 
to judge the total picture of the asserted acts and 
conduct of the alleged conspirators which the government 
claims occurred in order to promote in concert the 
criminal objectives of the unlawful dealings in narcotics. 

i 

As I mentioned to you also earlier, since the 
heart of the matter is the unlawful agreement, a conspiracy 
may be found to have existed even if its objects or 
purposes were not carried out. In other words, a 
conspiracy may exist though it does not succeed. 

7it the same time, evidence that one or more 
objects of the conspiracy were in fact achieved may b^> taken 
as evidence that the conspiracy in fact existed. 

As» I said, your task in this case is to take the 
whole record, taka all the evidence together, consider 
the gaps in the evidence as you may find them to exist, 
and deciciu on that total appraisal whether there has been 
| proof bevond a reasonable doubt that two or more of the 
alleged conspirators agreed expressly or tacitly to 
pursue the unlawful objects alleged in Count one of this 


.indictment. 


The government alleges that there was an overall 
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conspiracy in existence for some portion of the time 

frcrs. 136 to May or 1973 „ 

The conspiracy is alleged,, as you know, to have 
had a number of participants including the defendants 
here on trial, other defendants who are not here on trial, 
and still other people not named as defendants in the 
indictment . 

You know that the government charges and claims 
it proved that there were a varietv of roles for the 
W.A iotas individuals claimed to have been in the 
conspiracy „ 

It is alleged that different individuals may 
have been in the conspiracy for different periods of 
time, some throughout, some early, some later. 

Leaving those assertions for you to consider in 
your Deliberations on the evidence, I instruct you now 
and rer.dud you that Count one does charge a single overall 
conspiracy and the government must prove such an overall 
conspiracy in order to make out the first of the three 
essential elements on which I am now instructing you, 

Ko it the government has not established such 
<< 2onrp:b: :cy . but has established onlv a variety of 
different and unconnected conspiracies amo.ig 
di'.a-xent peep} a, there would be a failure of proof ’as to 


SOUTHERN DISTRICT COURT RE TOR ‘CHS 
United States Court House 

Pjl v v -cHpare, N.Y., MY. 1000A Telephone: OOttlano 7-4580 


3935 


rag G 


o3.eina.nt owe racier Covmt one and you would have to acquit 


->$i itiic.it Count, 


?ou will recall in this connection that one 


object of this allegfed conspiracy was the violation of 


uh«u statute in effect until May 1, 1971. 


That is, an object of violating the law requiring 


that narcotic drugs not La sold or bartered or given away. 


without the seller or givers receiving a form for that 


purpose issued by the Secretary of the Treasury or his 


delegate . 


Then it is , said that a second object of the 


conspiracy, and .this would relate to the period after 


May 1. 197.1 , was to violate the lcitest statute, the one 


Hi at forbids the distribution or possession with intent 


to distribute schedule 1 and schedule 7. narcotic drug 


coxitroiied substances, and that is, of course, heroin and 


cocaxne . 


j Lave told you that in our system violations 


of the oribiiina! law must be put in terras of a duly 


inaeted st itute and so 1' have addressed your attention 


to the statutes that underlie the chronological portions 


of this accusation of the conspiracy. 


\c the same time, 1 think it is fair to say that 


both hof q?:>.} m)xi after May 1, 1971. the basic wrong alleged 
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2 j by the government in this case, was the unauthorized 
» 

I 

3 sale or .transfer of dangerous drugs, such as heroin and 

4 cocaine, and the basic nature you must find of the 

5 conspiracy alleged in this case throughout that period 
* was a conspiracy to engage in the sale and distribution 

7 of such narcotic drugs. 

8 Throughout then you must have in mind the 

kind of conspiracy charged in this case, the fact that only 
^ one is charged, and then you must determine with these 
^ thoughts in mind, whether that kind of conspiracy has 
*2 been established beyond a reasonable doubt. 
c3 You will coLsider this problem of chronology I 


just mentioned, not only in connection with this first 


element but again in connection with the matter of 
participation or membership to which I will come presently 
in dealing with the second element of this offense. 

Before X get to that let me say a few words about the 
mat tor of the duration of a conspiracy in our law.. 

If yon find that the kind of overall conspiracy 
the government charges has been established, the exact 

i 

length of its existence is not critical. 

Lst me amplify that just a little bit. 
t have read and re-read to you the allegations 
of the indictment that charge a conspiracy from about the 
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1st day of July 1969 up to and including the time the 
indictment wan filed in May of 1973. 

All I have told you just now is that the 
government Is not required to prove that the conspiracy 
actually started and existed over the entire course of 
that period. It is sufficient if you find that the 
conspiracy has been proved , it is sufficient on this 
question of duration, if you are satisfied that such a 
conspiracy existed for such portion of that total period 
alleged in the indictment. 

New, if you do not find this first, element, 
that the conspiracy existed, your task on count one, as 
1 have said, you must acquit. On the other hand, if you are 
satisfied that the conspiracy did exist, you reach the 
second essential element; you reach the question whether 
on© or more of the defendants whose case you are considering 
‘ ware members of or participants in that conspiracy. 

This element of membership must be considered 
and decided, with specific and particular reference to 
each individual defendant upon whom you are.* asked to reach 
« verdict . 1' emphasize once again that in this respect, 

quite importantly, as in all others, the question of guilt 
or innocence Ls individual and must be considered separately 
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with respect to each or different individual. 

So the participation of any defendant in a 
conspiracy must be established bv evidence as to his own 
words, his own actions, and his own conduct. 

Of course, each individual person's statements and 
actions may and do take on meaning and significance from 
the setting in which he acts or speaks. 

Thus, in this context as in others, you will 
consider the behavior, such as you find it to have been, 
of each person involved in connection with the behavior 
of other people to the extent that such connections are 
established to your satisfaction by the evidence. 

In addition, there are some specific miles 
that you have heard fleeting reference to about acts and 
declarations of co-conspirators and I am going to talk 
about those in a little while. 

r 

First, let me say that to find that any defendant 
was a member of the conspiracy in this case, you must 
find that he knew the unlawful purpose or purposes of the 
conspiracy and knowingly associated himself with them. 


The government must establish beyond a reasonable 
doubt that any particular defendant you are considering 


entered into the conspiracy, aware of its basic purposes 
and objects, with a specific criminal intent, that is, with 
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* P ^ rpo "° of Elating the laws against narcotic transactions 
ahrmt waich I hays .already told you. 

s 

Mere association with one or more conspirators 
does not make a person a member of a conspiracy. 

Nos: is Knowledge of a conspiracy without participation 
suifiexent. W hit is necessary before you may find member- 
ship is that a defendant associated himself, however 
informally, with the conspiratorial scheme or plan, knowing 
die principal purpose or purposes and intending to act 
in seme way to bring about the success of the venture. 

If a person does participate in that way with 
Knowledge, he may be a member of the conspiracy even if 
ne only participate* in some parts or aspects of the 
conspiratorial aims or agreement. He may be a 
conspirator in that case even if he doesn't know all of 
the other participants, and even if he does not. actually 
encounter some or all of the othex’s * 

fhe question, to repeat it, i3 whether a person 

, <• 
l 

has voluntarily joined, however informally, in that 
conspiratorial venture knowing what it is about and meaning 
'-.o participate in the success of the operation. 

The guilt of a conspirator is not governed by 
the extant. or duration of his participation , or by the 
qm.stion of whether he had knowledge of all the operations. 
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!i anc« engages .in it to a degree more limited than the 
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t? 

t 

engagement or participation of others, he is equally 
culpable so long as he might be or is a conspirator within 
the meaning of these conceptions as I have given them to 


T 

you. 


ti 

♦ 

Each member of a conspiracy may perform different 

1 


9 

?0 

j aot», distinct acts at different times and places. Soma 
may play larger, some smalleu roles. It is not reouired. 


r? 

ns i say, that a person be in from the very start. 

1 


!2 

' 

He- may join while the conspiracy is in progress, and, if he 


r,i 

doe£? ' he ma V be held liable for what has transpired before 



ns Joined and as well what happens afterwards, while he 


'iS. 

remains a member . 


* 

i 

lo be specific about that conception, if you 


I? 

irna that the conspiracy as charge existed and that both 


iB 

W 

lohn Capra and Robert Jermain as the government alleges 

were members* and if you find that Jermain delivered heroin 


PM 

* to Man Morris during the conspiracy and in furtherance 


:V 

22 

i 

of it, then, the acts of Jermain may be found to have been 
binding on Mr. Capra, even though he was not present at 


| 

the time of their occurrence. 


M 1 

! 

i 

/.h short, the question as to membership is 


25 

.1 

did a defendant, any particular defendant uoon whom you are 
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focusing as you consider these defendants separately and 
one at a time , did he ioin one or more of the others in 
the conspiracy, with an awareness of at least some of its 
basic purposes and aims. 

If so, then you may find that he was a full member 
of the conspiracy, and he may be held liable?! for all of it, 
ever, though his participation was partial an to time or as 
to the extent of the activities in question, 

Now, throughout X keep stressing the importance 
of your individual consideration of the defendants. You 
vrill realize as you try to sort through the evidence and 
conf.j.der the extent, if any, to which the government has 
proved its allegations, you will realise that the charges 
themselves against these defendants are separate and 
different and distinct as to each individual one. 

The government claims that the defendants had 
. separate roles and each defendant, and this i 3 
important, pleads not guilty to these charges in this 
and all other respects. 

In considering whether the membership element 
has been established, you will, I remind you, take each 
defendant, one at a time and consider what, if anything, 
the evidence shows as to him and, on this kind of basis, 
make up your aind as to his alleged membership or 
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non-membership , and whether membership as asserted has been 
proved beyond a reasonable doubt. 

1 will remind you of this In a little while in 
the course of these observations that I now make about 
this subject mentioned earlier of acts and declarations. 

I have told you in a fairly standard legal 
conception that in a sense, one conspirator, one member of 
a conspiracy, is said to be the agent of every other 
member. One of the things that follows from this is that 
if a jury finds from a preponderance of the independent 
evidence as to each indMdual alleged member, that people 
I shall call for the moment A, B and C are all members of 
a conspiracy, then the acts or declarations of A, even in 
the absense of B and C, may be taken as evidence against 
B and C, provided that those acts or declarations occur 
during the conspiracy and in furtherance of it. 

In considering that rule, which I will try to 
finalize a little bit more in a little while, remember that 
the rule applies only while any person against whom you are 
considering some other versons acts or declarations is 
frand by yon actually to have been a member of the 
conspiracy. 

At any time when any person is not a number, 
then no other person's sets or declarations nay be considered 
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aga&nst him for any purpose whatsoever, even though they 
may have h©<sxi ).n furtherance of the conspiracy and may have 
taken place while the conspiracy was in progress. 


Xr.\ this connection I have to tell you about a 
couple of rules which are not very complex concerning 
how you measure the duration of a conspiracy, and how you 
find whether it may have terminated or whether membership 
of any individual way have terminated. Tie rules are these: 

First:,, a conspiracy onca it has been formed is 
presumed to continue until its objectives are completed 
or until fcSiere is an affirmative act of termination by one 
or more of its members * or until it is ended in some other 
way. 

Second, as to any individual alleged to be a 
member, once a person is found by you to have been a member 
off the conspiracy, you may find that he continued hie 
membership until the conspiracy ended, unless there is 
sows affirmative proof of withdrawal or disassociation. 

And now, you will want to bear those things in 
mind as I will try to make them a little more concrete 
by illustration in a little while. But you will want to 
bear tham in mind as you go along in considering whether 
or to what extent you may consider any acta or declaration 
of any of these alleged conspirators as binding upon or 
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affecting any other alleged conspirator. 

You should consider in this connection, for 
example, that the defendant George Harris contends that 
the evidence against him relates only to the period from 
February or March of 1970 until December of that year. 

It :ls argued on behalf of Mr. Harris that whatever may or 
may not be shown up to December 1970, he could not be 
deemed to have baen in the alleged conspiracy after that. 


22 

"J , 
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Tho Government, on the other hand, point* to 
the introduction of Alan Morris to Jermain and Ramos by 
George Harris, and contends that this and other activities 
of Morris and other evidence which it claims to have pro- 
duced may be found by you to show Harris' continuation as 
a conspirator after December of 1970. 

In addition, the Government relies here on 
the concept I mentioned just a while ago, that a person, 
once shown to be a member of the conspiracy, may be found, 
depending on the jury's judgment in every instance, may be 
found to have stayed a member until or unless there is 
positive evidence that he withdrew. 

| 

Now you will consider these contentions as you 
think about the case of Mr. Harris, in deciding what if any 
acts and declarations of any other people at any given 
time may be taken into account by you in deciding the 
question of his guilt or innocence. 

Remember that with him, as with others, for 
any time during which you are not satisfied that he was a 
member, no acts or declarations of any other people may 
be cons .I dared against him. 

Similar considerations, similar principles, 
though the details and tha circumstances are different. 
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iAPPly with respect to the defendant Robert Jennain. 

-•s to him P you will recall the arguments that 
^ evidence at most deals with him from somewhere early 
xn 1970 until about November 10, 1971, when Ramos was 
arrested in New York for his alleged involvement in the 

Toledo seizure of the suitcase, allegedly containing heroin] 
and cocaine. 

j 

Again, the defendant Jermain asserts that noth! ig 
-after that November time could be deemed to connect him 
with the conspiracy, and that no evidence of anybody else’sj 

actions or statements after that time may be considered 
ag&insi. him. 

The Government again contends that Jennain' s 
membership in the conspiracy has been shown to extend to 
November 10, 1971, and that there is no showing of with- 
drawal thereafter so that you may find he continued to be 
& member. 

Again, for any period where you are not satis- ( 
free that he was a member, you may not consider anybody 
else 9 s acts or declarations against him. 

Similar thoughts and instructions apply again 
xn different circumstances to the situation of Alan Morris. 

You will recall the undisputed fact that 
Morris was taken into custody on October 31, 1971. as 
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to him, I give you this very simple instruction. I Ins true 
you that whatever you find may have been the situation 
before that date, before October 31, 1971, you may not 
consider against Morris any acts or declarations of other 
people occurring after that date. 

I come now to the third essential element, 
the requirement of proof of at least one overt act. 

if you find that there was the kind of conspir- 
acy, alleged, and if you find that one or more defendants 
were members, you must still find beyond a reasonable doubt 
prooi. of at least one overt act before you may convict. 

overt act in this context means very simply 
some act committed by a conspirator, one on trial or any 
other one, as part of the effort to carry out or accomplish 
one or more objects of the conspiracy. 

The overt act need not be a crime in itself, 
kut it must, as I say, bo something done to further, to 
achieve success of the conspiracy. 

The theory of that which may or may not interes t 
you but it is very brief, is simply this, that people might 
make an agreement or might talk as though they were agreeing 
to violate the criminal law and then they might do nothing 
as a step toward carrying that out. 

It has been thought that if that occurs, only 
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tallc of that nature, the result ought not to be criminally 
billed. And as a safeguard in out law of conspiracy there 
is this requirement of proof of at least one, though there 
need not be proof of more than one, overt act. 

The conspiracy count. Count 1 in this case, 
alleges eight overt acts. You will recall that when I 
was reading this document of the indictment to you before, 

I stopped before this portion, bet me pick up the reading 
and read to you the allegations of overt acts. 

Xt says: Xn pursuance of the said conspiracy 
and to effect the objects thereof, the following overt acts 
were committed in the Southern District of Hew York and 
elsewhere. 

(1) On or about November 5, 1970, defendants 
Robert Jermain, Earl Simms, George Harris, and co**conspirator 
Joaquin Ramos, met at Tom's Villabianea Restaurant, 

Bronx, Hew York. 

(2) On or about November 5, 1970, co-conspirator 
Joaquin Ramos met in the Bronx, New York, with defendant 
Stephen Deilacava, and negotiated for the sale of a quantity 
of heroin. 

(3) Xn or about Hay 1971, co-conspirator Joaquin 
Ramos met with defendants John Capra and Leoluca Guarino. 
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(4) in or about October 1971, cx>— conspirator 
Joaquin Ranoa had a discussion with defendants John Capra# 
Leoluea Guarino and Stephen Dellacava oonoarning the sale 
of six kilograms of heroin and one kilogram of cocaine. 

(5) In or about September 1971# defendant 
Alan Morris and co-conspirator Willie Middlebrook# brought 
approximately $150 #000 in United States currency to the 
Lincoln Motor inn# New York# New York. 

(6) On or about January 17# 1972# oo-oonspira 
Louis L. Oliveras had a conversation with defendant Leoluea 
Guarino concerning the sale of one-half kilogram of heroin. 

(7) In or about March 1973# defendants John 
Capra# Leoluea Guarino, John Caruso# and co-conspirators 
Herbert Sperling# Jack Spada and Joseph Conforti# went to 
the vicinity of the Stage Delicatessen# Seventh Avenue 
and 54th Street# New York# New York. 

(8) In or about April 1973# defendant John 
Caruso transported approximately six kilograms of heroin 
to a motel on Long Island# New York. 

Concluding the essential elements of. this con- 
spiracy charge# then I remind you simply that before you ma 
convict# at least one of those eight overt acts must be 
proved beyond a reasonable doubt to have been committed durjl 
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experience, what they saw, heard directly relating to 
whatever facts may be in controversy in the particular 
case. 


There are lots of exceptions to that, but the 
one exception I went to talk to you about here is the 
exception for the so-called expert witness. 

i 

Witnesses who have become or who dale they 
have become expert in some art, science or profession or 
calling, expert by virtue of education or experience or 
both, may be presented by a party as expert witnesses and 
may state their opinions as to matters involved in the 
case along with the reasons for their opinions, and of 
course, they may be cross-examined on all of that. 

You have heard, I think, subject to your recoll< 
tion, six people in this case who testified partly or 
wholly in the role of experts. 

You heard two United States chemists. Hr. Roger 

i 

Fuels ter, and Hr. Robert A. Henderson, Dr. S. C. Chen, an 
associate professor of pathology at the : Medical College 
of Ohio, Mr. Luciano V. Caputo, an examiner of questioned 
documents, Mr. Samir Suleyman, a registered medical tech- 
nologist, and Dr. Jerome Allen Levin, assistant professor 
of pharmacology at the Medical College of Ohio. 
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TImm pMpItf in om aspect or aothar, have 
placed their opinions about one thing or another before you 
It ia for you, the jury, to give to those opinions such 
weight as you think they deserve. 

On the subjects respecting which they testified] 
as on all others, the ultimate decision on the facts is 
for you. 

if you decide that the asserted opinion of an 
expert is not based upon sufficient education or experience j 
or if you conclude that the reasons for the opinion are 
not sound or persuasive, or if you find the opinion out- 
weighed by other evidence, you may reject it entirely, or y«ju 
may give it such weight and significance in the whole case 
as you think it deserves. 

Here and throughout, while you must consider 
all tha evidence and weigh it and place it in its setting, 
remember that the ultimate issues are those that X have 
given to you, and not ultimately your choice as between o^p^T ^s 
on issues which may not in the end be ultimate or decisive 
for the case. 

All of that is for you, and where the expert 
testimony fits, what you may infer from it as I say are 
matters for your sovereign, final, an exclusive judgment. 
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Mow, Including the exports, you have bean re- 
minded that you have heard a total of something approa c hing! 
50 witnesses. You have also heard sene argument about the 
significance or possible significance of people who night 
arguably have been called as witnesses but did not appear 
actually to testify before you. 

The significance of this is for you to judge. 
You may conclude in your judgment that your primary and 

i 

overriding task will be to analyze and appraise the test!- 

J 

mony and other evidence that has actually been placed befo: 
you. On the other hand, as I say, it is for you to 
weigh, in your good judgment, the contentions you have 
heard and the significance of the contentions you have 
heard about people who did not appear as witnesses. 

The law on this subject is very simple. There 
isn't any presumption against any party in a lawsuit 
from the failure of that party to call a witness, if you, 
the jury, should find that the testimony that witness might 
arguably have given would be merely cumulative or repetitiv 
and would not be of greater value than that of witnesses 
who did appear and did testify. 

On the other hand, if you find that it was 
peculiarly within the power of either the prosecution or 

V * 
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the defense to produce a witness who could have given mater 
ial testimony on some issue* the failure to call that witnei 
may give rise to an inference* if the jury finds it warrant 
that his testimony would have been unfavorable to that 
party. 

You will bear in mind throughout* of course* ' 
as X told you earlier* that the law never disposes on a dsfe 
ant in a criminal case the burden or duty of calling «ny 
witness or producing any evidence. 

In this same connection* you are reminded that 
in. our system of criminal procedure both sides have the 
right to interview witnesses before and even during the 
trial* Both sides have the right to request or demand 
that witnesses appear in court and to seek an order of the. 
Court in the form of what ve call a subpoena* to compel 
a witness so to appear and testify. 

Have these things that X just mentioned in mind 
in considering what significance,, if any* to give to the 
failure of anybody to call any person about whom you have 

heard in the course of argument in this case. 

, > 

Now X Come to what in a sense is always the cm 
of fchu matter for the jury and any trier of fact in decidin' 
contested issues of fact* the subject of credibility. 
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I am ware you will realise, whether Z had in- 
structed yon about it or not, that you have to make a 
judgment about credibility in deciding with respect to each 
witness to what extent you may rely upon him or her for an 
account of the facts you are seeking to discover. 

So it is a critical task. But it is not 
especially technical, and it is not legalistic. Lawyers 
and Judges do not, by training or otherwise, have any 
special expertise or competence in deciding questions of 
credibility. The instructions we give you on such a subject, 
are more in the nature of reminders than novel information. 

You are all mature eitiseas. You all have 
experience of the way the world works and the way people 
behave. Our system oontenplates and anticipates that people 
like you come to the courthouse bringing with you the 
collective benefit of your wisdom and of your experience in 
deciding these key questions of credibility. 

And so, as you counsel together, you will 
undoubtedly be considering and appraising the witnesses you 
have heard. 

Did the witness, any one or other* appear to be 
truthful, candid, frank and forthright? Or did he seem 
evasive or shifty or otherwise suspect? 

Did he appear to know what he was talking about? 
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And perhaps more importantly, did ha or sha 
appear to intend to give yon faithfully what he knew or 
remembered about the events in question? 

Was the witness consistent or self-oontradiotox p? 

How did the direct examination copper* to the 
cross? What motive if any did any particular witness 
have to lie? 

You have heard argument about this, and I will 
refer to it specifically in a minute. 

But you will consider' with .any witness the 
quastion of his interest or possible interest In. the case 
and how this may have affected his testimony. . . 

A witness may want to help a friend. A witness 
may be a law-enforcement person wanting to vindicate his 
position. Other motives of all kinds that you, know about 
and can think about may conceivably generate an interest 
that might affect the testimony you have keen given. 

Now, obviously the fact that a witness is 
interested does not mean that we should disregard his testi- 
mony. If that were so, we would handle the matter very 
simply by never allowing a witne&ts, who is interested, to 
appear, and then we commonly could not get facts about 
issues in . litigation. 
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I mention interest, of course, not because 
it disqualifies, but simply, as I say, as a zepinder of 
a factor you want to take into account. . 

A witness may be discredited or impeached, as 
lawyers say, by showing that at some time in the past he 
has made statements inconsistent with things he said here 
on the witness stand. 

A witness may be discredited or impeached by 
showing that he has been convicted of a felony, that is, a 
crime punishable by a term of years in prison. 

Again, prior conviction or prior inconsistent 
statements do not make a witness incompetent to testify. 
They are circumstances for you to take into account and 
weigh in appraising credibility. 

As I have said, among the circumstances will 
certainly ba the demeanor of the witnesses. And along with 
the 3© other factors I have mentioned, let me say simply 
that these are illustrative only. Other things’ will occur 
to you, and you will recson together about what your exper- 
ience tells you in deciding how far you may rely upon any 

i 

of the witnesses ydu have heard. 

X£ you conclude that any particular item or 
portion of the testimony you have heard was inaccurate 
or untruthful, you want to consider whether this was the 



SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 

FOLEY SQUARE, N.Y., MY. KJ0C7 TCLSPHONE: OCRTLAWDT 7-4590 


jkb- 16 3960 

result of mistake or deliberate falsehood. You want to 
consider the nature of any inaccuracy that you find, and 
consider its sise and meant or triviality or ladk of 
moment in the setting of the case taken as a whole. 

You want to consider if any witness has been gi 
of inaccuracy, how far if at ail you way r*iy on other 
parts of his testimony. 

Zf you believe that any witness has testified 
wilfully falsely to any material fact it is within your 
prerogatives to disregard all his testimony, or you may 
credit the portions that you believe should be credited in 
reaching a fair account and determination of the facts 
in question. 

Remember, as Z think we considered when you 
were being selected to sit here, that no witness is en- 
titled in advance to any more or less credit based on his 
position or his status or which party called him. The 
mere fact that a party may have been called by the Govern- 
ment, that is a witness may have been called by the Govern*" 
meat, does not entitle that witness to more credit in ad- 
vance of your appraisal of him than you should give to 
any other witness. Nor does it mean that you should credit 
him less in advance. 

W^tafc I am saying is each one needs to stand 
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on his own font and bn appraised as an individual undsr 
tho general principle of equality that we try to follow 
in the courthouse. 

I cone to a particular aspect of the subject 
of credibility which has been amah discussed in sumnstions 
and which undoubtedly will be among the things you will 
consider in the jury room. 

You hews heard testimony in this case from 
witnesses who are variously described as informants and 
accomplices, people who have supplied the Government with 
information or cooperated, as the expression is used, and 
in several instances were themselves involved in criminal 
conduct of the kind you are about to consider in this 
case. 

1 don't think it is necessary to remind you, 
but X do, that these terms, informant or accomplice, 
describe the witnesses Joaquin or John Ramos, Rocco Sassone 
Earl Simms, and Joseph Conforti. 

You will recall that Simms and Conforti have 
pleaded guilty to offenses closely connected with the 
matters involved in this case. 

Ramos is scrying a sentence from which he 
expects release in Ohio as a result of his cooperation, 

uv ■ 
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though it also appears that he faces scum uncertainty as 
to the question of parole revocation and possible imprison- 
ment for Federal parole violation. 

You have heard that the families of Conforti 
and Ramos have been receiving support from the Government 
while these men serve as witnesses. 

You know that Ramos has not been prosecuted 
for his part in matters involved in the trial before you. 
Sassone* whose role as an accomplice* if it was that* 
appears to have been relatively minor * has likewise not bee i 
prosecuted for any matters connected with this case. 

And there are a few propositions to give to 
you generally about witnesses of this kind. 

Your experience and your knowledge of how the 
world works make you aware that the Government frequently 
deems itself compelled to rely upon the testimony of informs 
or accomplices to the alleged crimes in question* and 
generally of parsons who have criminal or otherwise unsavor 

records. 


1 % 
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The government takes the position and there is 
no dispute about this, that it must take the witness as it 
finds them and this has been thought to be particularly 
true in iihe prosecution of conspiracy casas. 

It is claimed that the only people who are 
members or were members of the alleged conspiracy have 
evidence which ia relevant and useful in the prosecution 
of the charge. There is noi prohibition against the use of 
accomplice or informant testimony. Under the Federal Law 
which applies here? the testimony of an accomplice may be 
sufficient in itself, without corroboration, to authorize 
a conviction, if that testimony is found by the jury to 
meet the government's burden of proof beyond a reasonable 
doubt. 

You must be instructed, however, and you are 
instructed e to scrutinize such testimony with particular 
care and to view it with particular caution in 
determining whether it is credible. 

Among the factors that you will want to take 
into account in assessing credibility, is the evidence and 
the arguments you have heard as to what the motives of these 
witnesses ware or might have been in giving testimony they 
placed before you „ Was that testimony a fabrication in 
whole or in part, induced by benefits already conferred 
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ftes the witness lying because of sons premise 
or a belief that he may receive favorable consideration 
concerning his own difficulties with the law? 

Or did the witness as a matter of conscience or for other 
reasons take the stand and take the oath and tell you the 
truth in whole or in part? 

Did he believe, in short, and I instruct you 
to ask this with respect to each of these witnesses, 
that he would best help himself in his trouble with the 
government ai»d elsewhere by making false accusations or by 
telling truthfully damaging things that he knew firsthand? 

With these witnesses as with all others, you 
will consider the specific questions I have invilted you to 
consider, and all the circumstances surrounding them my* 
their testi mon y, and make in that way your vital judgments 
as to credibility. 

I am approaching the end of these Instructions. 
I«t me simply charge you briefly that when you go to ♦‘ V 
jury room your task, your sovereign task, is to decide 
guilt or innocence-. 

In deciding that I charge you not to be 
diverted by speculations concerning questions of 
punishment or possible punishment. Guilt or innocence is 
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your first and primary question. If anyone Is convicted 
the question of sentence, based upon other considerations 
is for the trial judge. So I will simply tell you not to be 
diverted by speculation on that subject. 

When you go to deliberate, ladies and gantlsnen, 
remember that there will be 12 of you and that the purpose 
of having 12 is the obvious one, of having you reason 
together. That naans that each of you is entitled to have 
and express your own good judgment on the questions, the 
serious questions,- entrusted to you. / - 

At the same time it is expected, obviously, that 
you will exchange views with your fellow jurors. You will 
be prepared to listen attentively and where reason so 
dictates, and your conscience, to change an opinion you 
may have held which is shown to be erroneous, in the end, 
however, remember that the verdict, if and when you reach 
one, must represent the individual judgments and consciences 
of each member of the jury. 

So you are not required tq sacrifice or give, up 
or forego a conscientious view simply because you are 
outnumbered at any given time. You must and you may give 
up your rational judgment if you are persuaded in reason 
and in conscience that you should change it. 

While yen* are deliberating if you naad to hear 
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again any the testimony, send us a note through your 
foreman and we will find It with the help of our reporter 
and wo will supply it to you as promptly as possible. 

If you wish to see any of the exhibits, send a 
note about that, describe them the best way you can, and, 
again, wo will undertake to supply that need. 

Xf at any time while you are sending notes don't 
tell us how the division stands,, don't tell us the vote. 
That is a private subject for the jury room and not a 
concern of ours. 

Remember that there are five counts in this 
indictment, there are six defendants in count one, four 
defendants . ih each of counts 2 , 3,4 and 5 . You will be 
asked through your foreman, if and when you have a verdict 
to give it orally, separately with respect to each, count 
and each defendant. Wa will ask your verdict under 
count 1 as to each of those names and similarly go on 
through counts 2, 3, 4 and 5. 

Now, ladies and gentlemen, before 2 excuse our 
alternates, which I will do in a few minutes, X must 
consult briefly with counsel and that will be an occasion 
to give you what will be your last recess before you 



deliberate. Recess for a few minutes more or less while 
we talk together about whether there are any other or 
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further or different things that X ought to tell you. 
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(Jury left the courtroom.) 

THE COURT: All right, exceptions. 

MR. SMTNICK: Yes, your Honor. 

X would except to your Honor’s refusal to take 
charge in number 1, 18, 14, 15, 17, 20 and 24 of my 
original requests to charge, together with numbers 4, 7, 8, 
10, 14 and 20 of my supplemental requests. 

X ask your Honor to charge the last paragraph of 
my original charge 24 in which X asked you to charge 
moral certainty with respect to reasonable doubt and also 
inconsistent conclusions in facts, so balanced that you can 
find either conclusion, you must find in favor of the 
defendant. 

X would further ask your Honor to charge that 
with respect to Counts 2 and 3, that before they could 
convict they must find beyond a reasonable doubt that 

John Capra was a seller of narcotics to Harris and Morris. 

\ 

Also, X object to your Honor's charge with 
respect to Counts 4 and 5 that Exhibits 86A through K 
were heroin or cocaine. The question is whether they 
were heroin and cocaine in October 1971. Your Honor 
charged that they are presently and that is not the object 
of the indictment. 
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1 object to your Honor's charge regarding the 


ji 

V* 


t 


aidix^g and abetting and ask that the charge indicate that 
the defendant who substantially aids the conspiracy mat 
have knowledge of an ongoing conspiracy and must do an 
act in furtherance thereof with said knowledge. 

Also, r object to your Honor singling out John 
Capra in the conspiracy charge when you gave the example 
of Capra and Jexmaln. 

I object to your Honor's charge of preponderance 
of evidence when he was charging that if they find by 
a preponderance of the evidence A, B and C were members of 
the conspiracy, that should be a reasonable doubt charge. 

I object to your Honor's charge on the 
presumption of a continuing conspiracy and the further 
factual rule that membership must be proven by 
affirmative evidence. 

I lastly object to your Honor's charge with 
respect that the government has to take its witnesses as 
it finds them. 

That is not a rule but a contention of fact. 

THE COURTs Well, I heard those which you whipped 
out rather speedily but I didn't hear any that I thought 
t ought to give so all of those exceptions are overruled. 

MR. MC ALEVT: Your Honor , I jutit of course 
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join with Mr. Siotniek and adopt his arguments concerning 
bin objections. 

Specifically, your Honor, with respect to the 
ovwrt acts, your Honor read to the jury overt act Ho. 6 which 
concerns the January 17, 1972 transaction with Mr. Guarino 
and Louis Oliver as . 

The Judge will recall on October 18 that particular 


charge waa stricken, dismissed on Mr. Feffer's motion to 


your Honor and that is formerly Count 6. And now 1 find 
that the Court has now charged the overt act which has 
nothing to do with the case on October 18 and ask for a 
mistrial on behalf of Mr. Guarino. 

TOE COURT* You ask for a mistrial? 

MR. MC ALEVY* Yes, I do. 

THE COURT: Did you think to do that when 1 granted 
the government request to read the indictment, which you had, 
and nobody mentioned this. But 1 don't know how anybody 
can be hurt by mentioning an overt act which the government 
quite clearly failed to prove. 

What is the government's view on that? 

MR. PEPPER: Your Honor, two things. 

First of all, the count severed was Count 6 which related 
to the Oliveras transaction. 

Secondly, this indictment or a copy of the 
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indictnent has bean in the hands of defence counsel for 
sane time now and it sennas like an odd tine to raise the 


question. 


THE COURT: But without even thinking about 


overt Act No. 6 it seens perfectly clear to ns that as a 
practical matter if the jury doesn't find any of the 
other seven, that the defendants are going to be acquitted 
because they do not find No. 6, 1 don't think. But if 
anybody wants the instruction they should disregard it, 

1 will. Is that what you want? 

MR. MC ALEVS t X asked for a mistrial. 

THE court* X know you did. I am denying that. 

Uo you want me to tell them to disregard it? 

MR. MC ALEVS: yes, your Honor, l would ask that 
you request the jury to disregard and strike it from the 
record because I fell it does prejudice my man unreasonably. 

THE COURT* Any objection? 

MR. feffer* I don't think, your Honor, — is 
your Honor just telling them to disregard it? 

THE COURT* That is all I am planning to do. 

Anything else, Mr. McAlevy? 

MR. mc alevt: That is all, your Honor. 

THE COURT* Mr. Feitell? 

MR. FEITELL: i join in all of Mr. Slotniok's 
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applications except with respect to, and those that 
relate to' refusal on the part of your Honor to grant certain 
charges as well as his comments respecting your charge with 
the single exception of his reguest under the Ganey rule jj 

3 

beyond a reasonable doubt. ( 

IM— d~t evidence B such ** to--— t th. dcf-df 
ant to the commission of the conspiracy or to identify him j 
as a member of the conspiracy, if we have again the 
reasonable doubt, I would like to have it, but 1 do adopt I 
his comments on this at the moment. I 

1 take more specific exception to your Honor's 
comments that if you make a mistake regarding the law and 
it is on the record, it can be corrected. 

I think that injects into the jury tMnfc f wg 
something that is not appropriate. 

With respect to counts 4 and 5, your Honor, in 
discussing that feature of the case, which we took up before 
and that la aiding and abetting, you failed to indicate 
specifically to the jury that under counts 4 and 5, you 
were to charge as to each defendant it would have to 
apply to each defendant. X don't think the charge is 
clear in that respect because what your Honor did was simply 
recite the namas of the defendants within the context 
of possession without saying that possession had to be fixed 


SOUTHERN DISTRICT COURT REPORTERS 
UNITS) STATES COURT HOUSE 

pw pv NX, N.V, USXJF TELEPHONE*, GQRTLANDT 74580 


rsg 10 


3972 


upea each of them independently. X am not saying that 
you Honor didn’t elsewhere define that, what possession 
constituted, but I don't think that later analysis cover. 

«y specific criticism. 

Wow,, j also respectfully take issue with the 
Court’s definition or failure to define what constitutes 
independent evidence sufficient to connect a defendant to 
the conspiracy. 

You told the jury what they couldn't consider, told 
them that the defendant is not a member of the conspiracy, 
you can't consider the acta and declarations of other 
parsons against him. But you never did tell the jury what 
constitutes independent evidence connecting a specific 
defendant to the conspiracy such as to make him a member of 


That is all I have. 

THE COURT: All right. I understand your 
exceptions . Let me ask the government counsel whether 
they are prepared to cross out Overt Act No. 6 and tell the 
jury it has been crossed out physically, la that agreeable 
as a way to disregard it? 

HR. sloth ICR j Your Honor, I object to that 
because that could only put in the Jury's mind that the 
ones had been proven and that the others sre for their 
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deliberation . 

THIS CODRTi Too didn't disagree when I said in 
response to Mr. McAlavy I would tell then to disregard it. 

MR. SLOTNICK * To j can tell then. 

she COURT* But not to strike it. 

MR. SLOTNICK: I object to striking it but would 
cut it out. 

THE COURT* well, I win just tell then. 

Mr. Levenson? 

MR. LEVENSON: I except to your failure to charge 
or «s a matter of fact even to rule on my reguest Wo. 2 
which 1 submitted some four days ago, that is with respect 
to the pleas of accomplices • I request that you charge 
that evidence has been adduced Karl slams pled guilty to 
one of the charges of which the defendants stand 
accused and that they ara not to consider that fact as 
probative of either guilt or innocence of any one of the 
defendants „ 

THE COURT* Do the other defendants want ms to 
charge that? 

MR. SLQTNZCK t Yea, 1 would. 

THE COURT* AU right. 

MR. X.EVEN SON s I join in the exceptions of 
Mr. Slotnick. 
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THE COURT: Mr. Black stone 7 

MR. BLACKSTCHE : I except to the single 
conspiracy charge, your Honor for the reason that 1 have 
argued bafore in this cane in dealing with the handling 
of the proposed charge a few days ago. 

THE COURT: Anything else? 

MR. BIACKSTONE * I have argued and you disagreed 

with me. 

the court r All right. You want to preserve 
your record if you need to. 

Mr. Stone? 

MR. STONE: Your Honor, 1 would join in the 
exceptions of other counsel and will ask for an additional 
charge, that you charged that conspiracy under 4705(a). 
must nano parsons who allegedly should have been given the 
order form. Counts 2 and 3, which axe the order form 
substantive count* specifically name the person who 
received the drugs • 

My contention is that if you are highlighting 
that element of the substantive crime, where the person is 
named has been the receiver, then not having received 
tho order form, the conspiracy also must allege the 
named persons received the drugs under that conspiracy and 
th« fact there is no named person would present us with a 
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it dilemma X don’t think we anticipated whan vta had the 
| two conspiracy charges . 

£ further except to your Honor's charge where 
you over-erophoeized the accomplice testimony being a 
necessary ingredient in a conspiracy case. £ think you 
unfairly highlighted the fact that this is a conspiracy 
case and allows the government to have accomplice 
testimony in a conspiracy case. I don't think that was 
a fair charge and £ except to it. 

THE COURT i All right. Does the g o ve r n m ent 
have any exceptions or additions? 

MR. FEFFER: Just one question. 

, 

That is with respect to Mr. Levons on's proposed 
statement to the jury, is this limited to Karl Simms and 

i 

hlo plea? 

THE COURT; That is all he asked me for. Do you 
want anything else in that connection, Mr. Levenson? 

MR. LEVENSONt X believe Simms is the one who 
pled guilty to this particular — 

MR. FELD* Actually he didn't plead guilty to it 
THE COURT* He didn't plead to this indictment. 
MR. FELPi To a violation of the tax stamp 

statute. 

MR. SLOTNICK* x object to this. Z ask also to 
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include Joseph Conforti too. He pleaded guilty to a natter 
Pertaining to this case. 

THE COURT i You mean the narcotics violation 
relating to these events or soon of the events in this 
case? would that get it? 

MR. FBLDs YSS. 

MR. FEFPBR: Your Honor, I would object with 
respect to Conforti. He was charged in a separate 
indictment, a separate conspiracy. 

THE COURT* But it arose out of sons of thw 
events here, didn't it? 

MR. PEPPER* Yes, your Honor. 

THE COURT* All right, I will give that. 

Anything else, gentlemen? 

Mr. Peffer and Mr. Paid? 

MR. peld* No, your Honor. 

THE court* I would excuse the alternates and give 
a couple of supplemental instructions and have the 
jury retire. 

(Jury present. ) 

THE COURT* Row, ladies and gentlemen , as you are 
all aware, the 12 jurors originally empaneled have 
survived and appear to be enjoying reasonable 
health. 1 am sure that the four of you Who have served 
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®o patiently and attentively know that your function 
la about: to be discharged. 

I ccmnonly go on for several hours at this 
point to excuse the alternate jurors but considering 
hour and so on, 1 will suspend with that. 

I will simply say, Mr. Battle, Miss Landolfi, 

Miss. Lone find Miss Sanchez that your service was 
critical and appreciated and 1 express to you the 
gratitude of the Court and I understand Mr. Swanciger has 
your certificates of service and so you are now relieved 
with our thanks. Good evening. 

(Alternate jurors excused.) 

THE COURT: As to the Members of the jury who will 

I 

in a minute or two retire to deliberate, as a result of 
my conversations with counsel, X have two additional 
things to say to you. 

Of course, since I talked at you for such a very 
long time, X just put these things into everything else 
X said and do not magnify it or otherwise treat them 
specially because they are added now. 

First, i read to you eight overt acts. On ths 
basis of advice of counsel, which X think is c o rrect, X will 
now inform you that you should disregard the overt Act No. 6 
in the Indictment. That means that before you may find 
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requirement of proof of an overt act, which is the third 
essential eleaunt under the conspiracy charge, you must 
bo satisfied that one of the other seven n u mb ers , one 
through five or s*ven rr eight, has bean proved beyond 
a reasonable doubt, disregard number six for this 
purpose. 

The second thing I want to mention or remind 
you of, in the course of the trial I think you learned that 
Earl Simms and Joseph Conforti, both of whom were 
government witnesses, have in the reoent past 
plmA guilty to criminal charges arising out of events, 
some of which ware involved in this case. 

As to that, X simply tell you, reminding you 
of something I said many times, that guilt is personal 
and thereis no guilt by association. 

I tell you that their pleas of guilt art in 
themselves of no significance whatsoever with respect 
to the guilt or innocence of any of the six people whose 
cases are being placed before you tonight. 

Eor your guidance, the plan is that you will 
fcegin your deliberations for the next hour and you stay 
together and wa will have tha marshal arrange to take you to 
dinner at 7 and coma back an d proceed further 
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\ Wlsiia 1 ^5 rajr way down I ask him to road then to 

| counsel* There are sane rare adaptions that occasionally 
<ihe jurors send out a note with a verdict and then 1 don't 
hay® it read until I got down* 

But otherwise it will be read while I am coming 

down end you can formulate whatever advice you have on how X 
should handle it. 

If any note is not read to you while X am on my 
way down, you may be assured that it will be read to you in 
due course and in time for you to take any appropriate 
action concerning it. Any problems? 

MR. FEFFBRs Tour Honor, may we inquire through 

fche marshals where the jury will be taken for dinner so as 
to avoid it. 

THE COURTS Yes. I 

MR. STONE: May vo glim all the exhibits other than 
fcha narcotics so you won't have to look for It In oaae they 
ask for it? 

TEE COURT: Well, that la a good Idea, let me 
request that If a not. coma jnat for exhibits end you are 
nbl. to agree on It you agree and let then, go In and Inform 
the clerk and then ve will put It on the record when I com. 

down. It there are any disputes 1 will oome down and handle 
them in that way* 
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(Note received from the jury at 6:15 

P.M.) 

(Jury not present.) 

THE COURT: All right, this note asks for eight 
more indictments. I take it that means copies of the 
indictment. We will send those in, yes? 

HR. SLOTNICK: No objection. 


great. 


THE COURT: The spelling on the note is not 


It asks for Ramos* transcript. Let me skip 


that for a second. 


conspiracy. 


And "Judge orders three elements of constitute 


I guess they want me to read them the essenti 


elements of the conspiracy count. Does anybody construe 
it differently? 

MR. STONE: I think they only want the elemat ts 

of the conspiracy, not the whole charge. 

THE COURT: I say the elements, yes. 


1 will just read them the three elements. Is 


that agreed? 


HR. LEVBNSON: Yes. 

THE COURT: Now as to the Ramos' transcript. 
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how long is that, Mr. Reporter? 


Honor. 


MR. LEVENSON: six days, your Honor. 

THE COURT: How many millions of pages? 

MR. FBFFBR: 1 will check, your Honor. 

MR. LEVENSON: It is a thousand pages, your 


About 840. 

THE COURT: Well, the answer to that request, it 
seems to me, subject to the opinions of counsel, runs like 
this: If they have deliberately concluded, after due con- j 

aider at ion, that they want the 840 pages they will get them , 
But I think they should be urged at this early 
stage in their deliberations to see if they can be satis- 
fied with something less. I suppose we ought to advise 
the jurors that we are not able to give them the transcript 


They have the impression apparently that many jurors do that** 
they can just take the transcript and look through it. 1 


I take it we are all agreed that they can't 


do that. 


MR. SLOTNICK: I would not object to giving thed 


the entire transcript. 


THE COURT: Including the side bar conferences 


and so on? 
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MR. MC ALEVY: Without the side bar. 

MS. SLOTNICKt jf we worJc on it delete 

*“ alde 14 “ OUW «* «>«» having it read back 

bo them. 

MR. LEVENSONs That was ray suggestion also. 

MR. FELD* We will be here all night. 

“* C0URTS Wel1 ' 1 tell you, ray diet means 

skip lunch usually. Iet me find out how many counsel are 

on a Skip dinner" schedule, because perhaps while the 

jury is out to dinner, those of you who follow that regimen 

could do that, and we could give it to them after dinner. 

Is there anybody who is on that kind of a 

regime? 

All right, well short of that, if oounsel 
can got together in the next two hours and arrange for the 
necessary deletions or blockings out on one set of the 
Kamos testimony, that is agreeable with me. 

Is it agreeable with everybody else? 

MK. 1EVEHS0H: Yes, your Honor. 

TOE COURT: All right, in that case, let me 

suggest that it ought to be possible to have that done by 
9:30 or so. 

MR. FEFFER: We are going to have a problem. p 0 i( 
example, the transcript I have is marked up. x am sure 
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thab counsel have probably marked up portions of their 
transcript. Also I think it will take a lot longer feh«r» 
two hours on what portions to delete. 

THE COURT: Everything that is not in before thc| 
jury gets to be deleted. 

MR. FKITELL: I object to the procedure. Judge, 
because I know of no way to guarantee myself that the 
jury will read whatever is given to them. Therefore, I 
think that they should be read the entire testimony. Then 
at least we have the certainty that they will get the 
cross and the direct. Otherwise they will get into involvtjd 
discussion and skip around. I am against it. 

MR. FKFFER: i don't see how 12 people are 
really going to be able to use one transcript. I think it) 
is going to take a lot mere time. 

THE COURT: okay. The objectors win. I won’ 1 
do it if there is any objection. And there is objection, 
so we won't d© it. 

However, what I am going to tell the jury is 
to mull over it at least through dinner and see if they 
have a narrower request than that in light of the physical 
labor involved, which may be much more than they wish. 

But if it turns out to be what they wish, on 
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reconsideration,, on a later note after dinner, as I say, 

I will give it to them. At this time I will give them 

the essential elements of conspiracy and eight more copies 

of the indictment, and that will bring us close to their 
dinner hour. 


Any additioning or corrections to that program, 


gentlemen? 


Okay, then let's have the jury. 

MR. STONE: Your Honor, I think you should 
advise them there are 800-some pages and his testimony was 
approximately six days. 

THE COURT: Yes, I am going to tell them. 

We will mark this note Court Exhibit 6. 

(Court Exhibit 6 marked for identification.) 

(Jury present, 6:45 P.M.) j 

the COURT: Mr.Edgehill, ladies and gentlemen, 
rn response to your note, some parts are easier than other 
parts. You want eight more indictments it says. I take 
it it means you want eight more copies of the indictment. 
That is not sweat. 

THE FOREMAN: Yes. 

THE COURT: You asked for the Ramos transcript 

and on that, let me say the following things: 

First, it i3 6:45 or thereabouts, » n d your 
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schedule calls for you to go to dinner at 7:00. 

Second, Mr. Ramos was on the stand, I am remind fed, 
for about six days. His testimony occupies some 840 
pages of the transcript. 

Third, you may have the impression that it is 
feasible to give you the transcript and let you take it to 
the jury room and read it. If it were feasible, that 
might be a solution, but it is not feasible. The transcrip 
contains everything that happens, including side bar dis- 
cussions which, for obvious reasons, are not matters that yjsu 
now wish to read, since we took pains not to have them 
within your hearing. 

Therefore, the only workable procedure for givi ig 
you the testimony of Ramos or any other witness, long, short 
or middling, is to have the reporter read it to you. 840 
pages, even delating the parts that are to be deleted, will 
be a very long read. 

Now you have just retired less than an hour 
ago, and X have this request and suggestion for you: I 

think it is desirable, when you have a need or a sense of 
a need of this kind, to see whether you can't focus it 
somewhat more narrowly than saying, give us all the testimony 
of so and sc. 


•SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE: 

f-CR.EV S0UARE, NX, N-Y., 10007 T ELLPl-iONE: CORTLAND" 7-4530 




, 39G7 

1 am not saying you can't do that. I am just 
saying that it. would be desirabla for you to make the 

effort, in the interests of efficiency and economy and 
survival. 

Then, if you have made the effort, and in the 
end it turns out that your need, and you are the judges of 

this, is for the full portion of the transcript you descrih id 
in your initial note, we will proceed to fill it and have 
that read to you. 

I am going to take only this much of a liberty 
wrth your request. I am not going to ask the reporter to 
proceed to satisfy it now, and I am going to table the moti >n, 
as it were. I am going to ask you to discuss this mo r< 
before and after dinner, and then we won't do anything about 
this till we gat another note from you, or unless we get 
another note from you, and then if it is a note about this 
Ramos testimony, you are the bosses, quite accurately, and 

we will undertake to supply whatever you have determined yo i 
need. 

Now, the third item in your note says, "Judge 
orders three elements of constitute conspiracy." 

That is not a perfect lawyer’s sentence, but 
you don't qualify for being lawyers. We — I, and, I 
think, counsel have construed that to mean you wanted me to 
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repeat, to you these three essential elements that comprise 
the conspiracy offense, is that tnai? Those are very 
brief, and I have, in each instance, stated the essential 
elements and then gone into some elaboration, t he 
lengthiest elaboration being precisely in connection with 
this conspiracy count. 

Nevertheless, I am going to give you what you 
want, and l have seenyour heads nodding, and not any 
more, and again, if after you have retired, and probably 
after you have had dinner, you conclude that you need more 
on this than 1 have given you, another note and we will 
comp3.y with that. 

At this point, let me simply read to you again 
the three essential elements, all of which must be proved 
to make out the conspiracy charge. 

First, that for some period between July 1, 196j9 
and May of 1973, or some portion of that period, there 
was a conspiracy of the kind the Government alleges. 

Second, that the defendants here on trial, or 
any one or more of them, knowingly and wilfully participated 
in that conspiracy. 

That is the [membership element. 

Third, that someone of the conspirators committed 
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at least one of the overt acts alleged In Count 1 during 
the course of the conspiracy and for the purpose of further 
ixxg one or more of its objects. 

Those, as I say, are the three essential ele- 
ments .. 


And now, having givenyou such response as we 
have, and with the understanding that these eight additional 
copies of the indictment may go with you, let me request 
that you retire again, ladies and gentlemen. 

(Jury retired to continue their deliberations 


at 6:50 P.M.) 

THE COURT: Gentlemen, a couple of housekeeping 
things . First we were delayed somewhat by various things, 
including, I understand, people had to move their cars 
and so on, which is all understandable. 

As a general matter, let us be clear that it is 
expected that all counsel and defendants, except when we 
are excused, and the Judge, will be available to respond 
promptly to notes from the jury. 

Second, I am now informed there has been a 
revision in the dining plan. The jury is going to Giambont 
on Mulberry street, so Giambone 1 s is the place for us not 


*B 


to go to. 
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Tnose are all the things I have, and I repeat, 

when they go out, you will be notified. 

I have a message for Mr. Feitell, for idiom 
I function as New York corresponding counsel, but I don't 
suppose we need that on the record, so if you will come 
up, I will give it to you. 

MRo FEITELL : May X, Judge? 

THS COURT: Yes, unless somebody else has any- 
thing at this time. 

All right. 

(Dinner, jury adjourned for dinner from 7:00 
P.M. to 8:15 P.M.) 

(Note from jury at 9:00 P.M.) 

(Jury not present.) 

THE COURT: Has the note been read to you, gent.'l 
men? We will mark it Court Exhibit 7. 

(Court Exhibit 7 was marked for identi- 
fication. ) 

THE COURT: Does everyone understand what is mean 
by overt act Number 5 in this note? 

■MR. STONE: I would thinkit would be a rea din g 
of the overt act, your Honor. 

THE COURT: They have got copies of the indict- 
ment. 
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It seems to me that it just relates to their 


iaterestin the facts that they khihk may be involved j 

in that overt act, because the particulars that they then 5 
ask for are a hotel bill, Alan rterrls and Willie Middlebroojc 
motel bill, Lincoln Motor inn, end then testimony of Sasson4 

MB.. STONE: I think, we could give thaw those 

exhibits which are connected with that overt act **wd le t it 
go at that. i don't think they want a review of testi- 
mony as to who testified as to that overt act. 

THE COURT: No, I don't think so either. So 
we will give them the hotel bill. Have we got that? 

TFCS CLERK: Yes. ’ 

THE COURT: Exhibit number what? 

THE CLERK: Number 44 . 

THE COURT: And I guess that's it. Is that 
Lincoln Motor Inn? 

THE CLERK: Yes, sir. 


TBI2 COURT: Have we got the testimony of Mr. 


Sa.ssone? 


MS*.,, FEFPERs Yes, wo do , My only question waul: 
be whether they want his testimony with respect to that 
overt act or all his testimony? I think that might be 
a question you would want to address to than . 


> rf:. \‘u, {„ . I H\f ? r/y.iut ; i u. 
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MR. STONE; His who.e testimony is less <*>»**> 


MR. SLOTNICK: It. is short, your Honor. 

MR. FEFFER: His testimony goes into much 
more detail than just that one act, your Honor. 

the COURT: Well, look, is his testimony related 
to the Lincoln Motor Inn episode! — 

MR. FELD: Yes, it is, in part. 

THE COURT: I didn't finish the question. 

MR. FELD: I am sorry. 

THE COURT: is .that in an identifiable group 

of pages that you can all agree on? 

MR. FEFFBR: I think so, your Honor. 

THE COURT: What are those pages? 

MR. STONE : i don't know how we can agree. I 
haven't seen his proposal. 


£88* s 


That is what I am asking about. 


MR. STONE: I think it only affects Morris. 

MR. FEFFER: It begins on Page 1384. 

MR. SLOTNICK: Then we have to go into Uw 
cross that relates to that overt act. I think we would 
save a lot of time, your Honor, by reading these 10 or 12 
extra pages, because it is not that long. 
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THE COURT: Did somebody say it: was 50 pages. 


is that correct? 

MR. STONE: I just estimated it. 

MR. FEFFER; His direct examination, your Honox 
is on Pages 1384 to 1389 with respect to • — 


THE COURT: You mean concerning the Lincoln 


Motor Inu? 


MR. FEFFER: That's correct. 

THE COURT: And where is the cross? 

j 

MR. FEFFER: Then the cross-examination with 
respect 1:o that incident begins on 1397. 

THE COURT: Line what? 

MR. FEFFER: On Line 11. 

THE COURT: TO what? 

MR. FEFFER: It goes to Line 23 on that page. 

It is questions by Mr. Levenson. 

THE COURT: And is that all you say on cross? 

MR.. FEFFER; I am checking to see if there is 
anything else on that. 

(Pause.) 

MR. FEFFER: It would just be that, your Honor. 

THE COURT: Let's go back to direct. Would 
you give me the lines as well as the page numbers. 
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M3R U SLOTNICK s Your Honor, that is the 

Government 1 s representation. I'd like to look at it. 

THE COURT: Don't you have a copy back there? 
MR. SIDIKICK: I don't have a copy. 

THE COURT: Isn't there a copy that I ordered 
for defendants? 

MR. LEVENSON : it is the one copy I don't have 


here. 

MR. PEPPER: It begins on Page 1384, Line 15 or 
the direct, and it goes through to Line 14 on Page 1389. 

THE COURT: Let me ask you one other thing. 

What are the pages, first and last, of all the 
Sassone testimony, direct and cross? 

MR. PEPPER: The first page is 1373. 

THE COURT: Through? 

MR. PEPPER: 1403. 

THE COURT: About 30 pages. 

MR. PEPPER: And the only relevant cross, from 
what I can see, and, of course, counsel can look at this 
is on Page 1397. 

THE COURT: You have given me that. Just giv« 

me what I ask you for. 

I understand what you are saying, too, Mr. 
Slotnickf but I have a sort of view about this. I think 
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the jury ought to be given what it wants, not less, not | 

more, and I am going to give them their choice. I just ? 
want to know what the situation is. 

Now, .1 am going to toil them they can have 

the whole business or that testimony, direct and cross, 

' 

relating to the Lincoln Motor Inn episode, and they can 
indicate by nods, becks or smiles as to what they want. 

You say you want to check on the Government 1 s 

/ 

representation. Please check to see if they have given 
me the right pages. 

MR. STONE: I have. I went over it. 

MR. LEVBNSON : I don't believe there is any *i< 
bar during it, during the Sassone testimony. I was wonder- 
ing if we could just take the pages out. 

THE COURT: No, we are not going to do that. 
(Pause.) 

MR. SLOTNICK: Apparently the Government has 
chosen the correct pages with regard to the Lincoln Motor 
Inn. 

However, your Honor, again, if you are going to 
ask them, I would also appreciate it if you would indicate 
that the entire testimony of Sassone was only 30 pages. 

THE COURT: Okay. Let's get the jury in. 

(Jury present at 9:510 P.M.) 
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THE COURT: We have your note, ladies and 

gentlemen. 

As we understand it, you wanted the exhib it 
which is the Lincoln Motor Inn hotel bill, and we will 
give you that. 

Then there is a reference to the testimony of 
Sassone, and we are a little uncertain what you mean by 
that, because the top of this note says, "Overt act Number 


gentlemen. 


And the accusation in the indictment, under 
that number, relates to the Lincoln Motor Inn episode, 
so we didn't know whether on the one hand you wanted the 
Sassone testimony that relates or may relate to that 

t 

episode or all of the Sassone testimony, and before you 
answer, let me just tell you that we took softs time to find 
it. All of his testimony covers some 30 pages. We have 
also agreed upon the pages that appear to relate to this 
Lineclne Motor Inn matter and I will ask you, Mr. Edgehill, 
Mr. Foreman, which is it that the jury wants, the whole of 
Sassone or the Lincoln Motor Inn? 

THE FOREMAN; The Lincoln Motor Inn, his testimony 
as to who was where and what. 

THE COURT: I will ask the reporter, then , to 
read the pages we have all agreed on, which in the direct 
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examination is Page 1384, Lina 15, to 1389, Lina 14, and 
in the cross, 1397, Lines 11 to 23. 


(Record read.) 


the COURT: All right, I think that gives you 
what you want. 

the FOREMAN: Your Honor, we have one more quae 
fcion that maybe we can save with the envelopes back and 
forth I was going to send out. They would like to know, 
the jurors, who was arrested with Simms in Detroit? it 

seemed to have slipped past us — if it is possible to know 
it. 

THE COURT: Well, let me say that, unless there 
is a stipulation, which I haven't asked for, or inquired 
about, that strictly speaking is not the kind of question 
we can answer for you. 

You have to get together and see what testimony 
you want, and who talked about that, and what you remember 
from that. And if you don't remember from the testimony, 
then you may have occasion to ask us to read it to you. 

Again, 1 say, without searching my own memory, 
which I am absolutely not going to do, because I am not 
the trier of facts, you are, unless it happened to he some- 
thing that everybody was absolutely agreed on , I would not 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 

FOl.EY SQUARE, N,Y„ N.Y„ 10007 Telephone: GOrtlandt 7.4590 



jkb-19 


3999 

HR. LRVEH£!OH : Page 72 indioatea that it mm 


Simms and Eugene Brown. 

THE courts Eugene Brown? is it stipulated? 

HR. STONE: Tour Honor, there is another pxobl 
here. X don’t know whether it was testified to or not. 

In fact, lay recollection is that it didn't acme up. But 
the fact remains that Morris was arrested with Slams, was 
jointly indicted with Simas in this particular case. Z an 
talking about the Detroit search and seizure. 


THE COURT: You mean he was arrested at the 


airport. 


HR, STONE: Be was arrested at the airport. 

THE COURT: When you say another problem arises, 
you say you are not prepared to stipulate to Mr. Blackstoaifi 1 s 


answer? 


MR. STONE: That is correct. And they nay 


very well be thinking along those lines, the fact that 
Morris is from Detroit. Some of my cross — ■ 

THE COURT: I don't want to debate it. You 

don't want to stipulate an answer, is that what you say? 
MR. STONE: Not right now, no. 

THE COURT: Does anybody have any different vi« 
I am not going to press you to stipulate any answer. 
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give you the answer to an ultimate question like that. 

Do you understand what I mean? 

How, I am going to ask you to retire. 

If I have any immediate further information for 
you on that, I will call you back, so we didn't save much 
time. if you don't hear from us in five or ten minutes, 
and you still have an inquiry in that area, I guess you wil 
have to formulate it on a piece of paper, and let us look a 
it and then call you out again. 

Okay? 

(Jury retired at 9s 30 P.M.) 

THE COURT: All right, can I keep you, gentlemen* 
<Jan I have your attention for a minute? You heard the 
question put by the foreman, and you hear my non-answer. 

Is there any different thinking that anybody 
says should be given in response to that or are you content 
to wait for any further inquiry they may choose to make? 

BIACKSTONE: i would ask that the answer 
be furnished to the jury. 

THE COURT: What do you say the answer is? 

MR. BIACKSTONE : That is what we are choking nor. 
I recall that it is a person not on trial here today that 
was arrested with Simms, who received the — I am just goini 
to have to — 
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MR. LEVKMSON : Your Honor, I would suggest 

that you ask them if they want to read the Johnson dir ect 
examination which contains the answer, if they don't want 
to stipulate. | I think that is what they are really *<■»-< ng 

Page 72 it sort of indicates who was arrested with him, 
and who was 

THE COURT: I an not going to ask then if they 
want to read the direct testimony. They didn't ns fr ae 
anything about Johnson. 

Look, I wish you all wouldn't converse while 
we are trying to get something straight. 

MR. BLACKSTONE : Your Honor, I think, if 1 
may, the Johnson direct testimony indicates very clearly 
that both Earl Slants and Eugene Brown were arrested, and 
there is a question on the bottom of Page 73* 

"Q After they were placed under arrest, ^ 1 
us what you did with the box and the people whom you 
arrested, "referring to Brown and Simas, And I think that 
that is very clear/ it is testimony that was adduced, and 

it ought to be told to the jury, particularly since there 

/* 

are so many names, and 1 certainly don't want the jury 
possibly to think that it was Mr. Harris who was arrested 

t 9 

then, when it was not. 

And I think that is the kind of — this is the 
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kind of situation where there are so many defendants and 
so many names that were dropped that I think it is impo rt 
ant that the jury not have some idea that something occurred 
when we can clear it up very quickly, and it is quite clear 
from this testimony of Johnson that both Sivss and Brown 
were arrested then, and it ought to be told to the jury. 

THE COURT: Mr.- Stone, what do you say to that? 
MR. STONE: I think that Morris in fact was 

arrested. 

THE COURT: Do you think the record shows that 

anywhere? 

MR. BLACKSTONBx The record doesn't show it, 

Mr. Stone, so why are you raising those issues? 

MR. STONE: X think it would be misleading to fh 
jury, though, to answer that question in that manner. They 
infer that Morris is from Detroit, and X think they are ' 
interested in that particular situation. 

the COURT: What does the Government say about 

this? 

MR. FELD: Well, there were two females that wejU 
also arrested with Simms and Brown, to make it an accurate 
picture, and their names are in the record. There is no 
testimony in the record as to Mr. Morris' arrest. 

MR. BLACKSTONE : Your Honor, the jury is only 
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asking what: the testimony shows , and the testimony shows 
that this one person Brown and the other person Slums was 
arrested. X have Hr. Stone here talking about a fact not 
before the jury, namely, that Mr. Morris was arrested, and 
why he refuses to stipulate is something that is totally 
beyond me, I don't comprehend the point he is trying to 


make here. 


As far as the point that Mr. Feld makes, that 


there were two other women arrested, which is reflected 
in the 3500 material, the fact remains that this was nOy 
30 far as I could see in this testimony of the agent, re- 
vealed to the jury. 

Therefore, the jury could only be asking what 
the record shows, and the record shows those two individual 
And X am in a position of trying to defend my client and 

I don't want that jury to think it was Mr. Harris who was 

/ 

arrested then and there. And X don't see that there is any 
problem at all and I don't know why Mr. Stone presses it. 

MR. ST0I.1E : . Well , X appreciate Mr. Blacks tone's 
dissent. X think that is healthy for the criminal justice 


system. 


However, the evidence of a conspiracy here is 


linked by a photograph at Madison Square Garden, showing 
Mr. Simms and Mr. Morris. X think it is further linked 
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by two people on an airplane. Mr. Morris supposedly cane 
badfc to Detroit on that same flight. 

THE COURT: Was he arrested? 

MR. STONE: He was in fact arrested. 

THE COURT: Look, this is the reason, with a ll 
respect to how you would like things to com out, Mr. 

Blacks tone, why the Court is not able, unless there is an 
absolute and happy stipulation, to give answers to questioj 
like this. 

Whether we like it or not, the foremen did not 
ask me one word about the testimony of Johnson. He just 

asked this ultimate question, and an ultimata question 

, 

is one that a jury can answer by inference as well as by 
direct testimony. And it will pot do simply to read to 
them the direct testimony that you find agreeable and tell 
them that is the whole story because it is arguable on 
record, by some other defendant or the Government or s 
body, that there is more to the story, and therefore I 
adhere to what I told Mr.Bdgahill, we are not going to answju 
his question. 

Now If and when they want to hear the testimony 
of Mr. Johnson or any other evidence that may help 
get some answer to this question, we will, of course, give 
it to them. 
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I give this note to the clerk as Court Exhibit 


MR. SIXJTNICK: May I make a suggestion In attemj 

l 

ing to aid this situation? 

THE COURT: Yes. 

MR. SLOTNXCK: Mr. Blackstone is oonoerned abou 

the jury inferring that Mr. Harris was arrested . Appar- | 

} 

ently Mr. Stone is not oonoerned about the fact that the I 
jury learned that Mr. Morris was arrested. We oould j 

alleviate both of those concerns by simply stipulating to 
the fact that Mr. Morris was arrested with Mr. Brown and 
Mr. Simms, and 1 would have nothing — I would be very happ \ 
to stipulate to that. 

MR. ' FBITELXi: We axe opening up a door. Judge. 

X have an objection. 

THE COURT: Your objection is sustained. We 
are closing the door. We will wait for note. It 

is a very interesting discussion, but it is. over. 

All right, we will keep in touch, gentlemen. 
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(Note received from the jury at 9x55 p.».) 

{She following took place at 10x13 p.n.) 

THE COURT: This note, which is the next 
Court Exhibit, Mo. 8, says "Rfe would like to hear the 
testimony of John Kostecke concerning the surveillance 
of Harris and Simms at the Detroit Airport wh er e they i 
arrested." 


(Court Exhibit No. 8 marked.) 

MR. BIACKSTOME: Your Honor, I don’t mean to 
interrupt but I spoke to Mr. Peffer and he a nd I, I 
believe, have agreed to stipulate, if the Court would be; 
agreeable, the fact that Mr. Harris was not arrested nor 
was he observed at the Detroit Airport on Deoesbar 8. 

And this, of course, I can’t help but go back to ay 
original request, where I feared that possibly tbs jury 
might have been confused and thought Harris was 
there and that is exactly what they were thinking and 
it turns out now that we have to attend to that. 

THE COURT x Well, you say you are prepared to 
stipulate Harris was not arrested or observed at the 
Detroit Airport on Dpoember 8? 

MR. HKA&CBTONBt Tea, 

the court x 1970. And further that Harris 
was not arrested with Simms at all? 
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thair note is wrong in any mnt and that may and thsir 


problem. 


(Jury returned to the courtroom at 10»I,( p.n.) 


the COURT: Nor, «« have your last note, ladles 
and gentlemen, which to remind you says "Vfe vould like to 
hear the testimony of John Kostecke conce r ning the 
surveillance of Harris and Simms at the Detroit Airport 
where they were arrested." 

This note we are all agreed appears to embody 
a nd, s conception and that is why we called you out, to 
try to clear that up. 

It is agreed that Harris was not ob se rved or 
arrested at the Detroit Airport on December 8 , 1070 when 
Simms was arrested. Harris was not arrested with Simms 
at all. 

That is as much as I am going to tell you to 
clear up, as I say, the apparent misconception in your 
note and then, having done that, on ag re em e nt of all counsel 
X want to ask you do you still want John Kostecke's 
testimony or do you want to go back in the light of this 
intelligence and proceed some more? 

All rigiit, lei me tell you the situation. X don't 

* *1 

need to tell you it is 10*20 because you know that but 
perhaps X should tell you that the plan is to have a bus or 
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bt2SQ8 hero at 10:45 to take yon to the plate* whore you will 
bo lodged Cor the night in a mid-town hotel. 

So let me ask that yon retire again and yon can 
more or lees count on the schedule X just gave yon, 

(Jury left the courtroom at 10x20 p.m.) 

THE COURT* Xf X haven't heard anything by 
then X will be down at 10:45 and unless there is some 
different view, I plan to have the jury back here at 9:30 
in the morning, at which time they will go right to the 
jury room and we will all be notified when they have 
resumed their deliberations. 

Is that agreeable with everybody? 

MR. STONE: You have no intention of asking 
if they have reached a partial verdict an any defendant 
on my count? 1 . 


the COURT: Tonight? I had no intention to 


do, that. 


Do you desire that X do it? 

MR. MC ALEVY: No, sir. 

MR. STONE: Everybody voted ras down unanimously. 
THE COURT: X will meet you at least half way, 

Mr. Stones . x will tell ther as a sort of parting thought 
that If any tins in the course of the day they have 
reached a partial verdict and wish to report it they may but 
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I won’t ask thorn for one tonight. 


I MR. SVONEs All right. My client moves for a 

mistrial and that is it. 

THE COORTs I will reserve decision on that. 
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(Jury note received at 10:45 o'clock p.m.) 

(Jury not present.) 

YHE COURT* it says here on this next nots r which 
is Court Exhibit 9 — 

(Court's Exhibit 9 narked for identification.) 

THE COURT* — Testimony of surveillance of 
Harris and Jermain at Villabianca Restaurant. (Nansens, 
Jackson, Canavan?) " 

Hava you all looked? Are you agreed on what that 

refers to? 

MR. BLACKSTONB* Your Honor, we just got the 
note moments before you came here. I think that it was 
Nauwena, Canavan and the other agent, Jackson, who nade the 
observation. 

What is unclear to ma is whether they are asking 
in general for the observations of the November 5th, 
particularly with regard to the restaurant, or whether they 
axe asking for the entire surveillance extending into the 
5th and the 6th. 

the COURT* The note this time ie quite dear, 

"At Villabianca Restaurant." 

MR. LEVEN80N: It starts on page 1036, your Honor. 

THE COURT* Listen, I'll tell you what I'd like 
to do because it ie approaching 11* the buses are here* 

• ' ’ * i . 
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w **• not going to road it now, in any ovont. 

1 wold like to ask you to convene at 9 a.m. 
with yoor respective views of what portions of the recor d 
are covered by this note, preferably to agree. 

If yon cannot agree or, whether yon can or not, 
we will get together at 9r20 and resolve the questions, 
if there are any. 

I an told that it is difficult, as a natter of 
logistics, to get the jurors here and ready before 9*30, 
so we will follow that schedule . 

Everybody is to be in at 9, confer on this. I 
will bm in chambers by 9. if i have not heard anything, 

I will be down by 9*30 to make sure that you are all in 
agreeKwnt or to see if I can help you resolve disagreesunts. 

All straight? 

• Okay, let's have the jury in. 

Wa will let then go for the day. 

(Jury present.) 

THE COURT* Now, we do have your note, ladies 
and gentlemen, and the fact is, too, that the transportation 
is here to take you to your hotels 

It has been a long day, and it SeSav to all of us, 
and I suspect to you, that maybe we ought to suspend tot 
the day. 

SOUTHERN DISTRICT COURT REPORTERS | 

UNITED STATES COURT HOUSE 

FOLEY SQUARE. N.Y., N.Y. 10007 Telephone* GhTLAHDT *4560 i 



ja«9 * 


4012 


12pm. 


fth&i, will da is get here soiw.syhafc ahead of * 

yo:x An tfca coming r and undertake to find and agree upon 
tha porticos of the transcript that answer to your note, 
zhtd h&v& them srsady to he read to you at or about 
3:.*0 a.a. ( at which tiraa I will aak the marshals too see that ‘ 

•s 

you are all breakfasted and here. 

For your guidance tomorrow, let site say that if 
at arty time in your deliberations you arrive at a ^ 

verdict, a verdict any way on any one of v 'the counts 
with respect to any defendants and you wish to report 
tfeeit partial verdict, you may do ao 0 m will leave that 
to your judgment.) 

For now, let sue and this day 0 s work for you and ; 
wleh you as pleasant an evening aa is possible under the i 
circuitiistamces . j 

Wa will see you in the soorning. 

{Jury left the courtroom at 10s5!5 p.ia.) \ 

l 

3. HE court z All right, good night, .gentleman D 5 

•t 

(Adjournment taken to 9s 00 a.ra. , November 20, 1973. $ 
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UNITED STATES OP AMERICA, 


Jroroi capra, et al.. 

Defendants. 


73 Cr. 450 


New York, Now York 
November 20, 1973 - 9:20 a.m. 

(Jury resumed deliberations.) 

(Open court; jury not present.) 

THE COURT: I understand there has been 
agreement on the portions of the transcript that are 
responsive to the jury's last note; is that correct? 

MR. PEPPER: That's correct, your Honor. 

MR. BLACKSTONE: Y ea . 

MR. PEPPER: I have given the pages to be read 
to the reporter. I believe that Mr. Blackstone and myself, 
Mr. Levenson, are in full agreement, and Mr. Pei tall. 

the COURT: All right. Then suppose we have the 
lory in and proceed to read it to them. 

Is it Nauwens, Jackson and Canavan? 

MR. FEFFER: That's correct. 

THE COURT: And we will read it in that order, 
since that is the order in the note. 

MR. PEPPER: That's correct. 

(Jury present.) 
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the COURT: Good naming f ladies and gentlemen. 

You all look well and rested. I trust you are. 

Counsel have located, with the reporter, the 
testimony you asked for in your note Of last night, and 
X think we are ready to have it read to you now. 

(Record read.) 

THE COURT: Ml right, ladies and gentlemen, I 
think that gives you what you asked for. 

Why don't you retire now, please. 

(Jury retired at 9:45 a.m.) 

(Note received from jury *t 10:25 a.iw.) 

(Open court; jury not present.) 

THR COtJRT '‘ You *»ave all had read to you, X 
assume, the latest note from the jury, which will be 
Court Exhibit No. 10. 

(Court's Exhibit 10 marked for identification.) 

the COURT: which says, "When we are considering 
overt acts are we to deal only with specific evidence for 
the specific act?" 

I take it the answer to that is that with respect 
to any issue of fact, any evidence that has been allowed 
into this record, and that the jurv finds probative 
one way or the other, may be considered. 

X don't know of anything else to tell them on that, 
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MR. SLOTNICK: Your Honor, I would like the answer 
to it to be a vary simple on© -word "yes." 

THE COURT: Would you like that? 

MR. SLQTNICK: Tea, X would. 

THE COURT: All rierhfc, i won't give that. 

MR. STONE: 1 would join in that. 

MR. HC ALEV?: i would join in that also. 

MR. SLOTNICK: May I give my reason? An indictment 
has been framed and there are certain overt acta that we 
have keen greeted with, and as a result of that we prepared • 
our case a certain way, and the fact of the matter is very 
simply that the jury has to judge from those overt acts, I 
from the specific evidence tied into them, as to whether j 
there is a conspiracy or not. j 

Your Honor so charged them. j 

THE COURT: Anybody else want to be heard? ! 

I will only say that unlike Mr. Slotnlck and j 

1 

other counsel I don't know exactly what "specific 1 

\ 

evidence 1 * means, but, in any event, let's get the jury in. j 

MR. SLOTNICK: Perhaps your Honor oould ask what I 
they mean by that? 

THE COURT: No, no. \ 

■ ] 

MR. FEITBLL: Your Honor, doesn't the answer to j 
that question depend upon whether or not the jury has 
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arrived at the point as to whether or not they have 
concluded that a conspiracy exists as anosq certain eaoole 

^ 1 

baeause the acts end statements of certain * 

the COURT* Ho, the answer is no. it doesn't I 

depend on that. The note doesn't say that, and I don't j 

know what order the jury is proceeding in. j 

I »»» going to sinply answer its gosstion and not J 
ertbark on jury deliberations with the jury. j 

(Jury present at 10:25 o'clock a.n.) j 

THE court: Now, ladies and gantlenen, we have 1 
your note which asks whether you are supposed to deal only 
with specific evidence for the specific act in your 
consideration of the overt acts. , 

I will sinply tell you* in response to your 
inquiry, that the tern "specific evidence" doesn't have any J 
special meaning, and 1 am not going to try to guess at j 

shat meaning you think it may have. j 

I will simply instruct you that with respect to 
any factual issue in this case, the record of evidence has 
been placed before you and you are to consider that J 

«ico*d in determining what things have been crowd or not I 
owwwl or disproved, and ell evidence which ip your J 

collective jodqvent you find "amain to these leenes i. j 
before you for your consideration on the questions you are to 
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TlMit la tte btit Z oonld tsll you In onmmr to 


that 


Zf you ham iotas othir question at son other 
pointy as usual, w will anmtr that, but uoar please 

satire. 


(Jury retired at 10x30 o'clock a.*.) 

mr. PEZTELL* your Boner, I'd Ilka an 
objection to that, to the extant that it cnit* any 
geaney formulation in this Circuit. 

MR. SZOTNZCKx May I join for the purpose of the 
record and except to your Honor's charge, «yf ask that ha 
should have cfiaroed the geaney and the reasonable doubt 
proposition combined with what you said, and a ?so 
incorporate my prior remarks. 

MR. STONE* I object, your Honor. I think e 
• simple ■yes" would have been sufficient. 

MR. MC AXJSVT: I join with all the objections 
of my brother counsel, your Honor, and exceptions . 

MR. BLACKSTONBr I also join with all the other 
abjections. 

MR. X£VENS0N: Z also join. 

THE OODRTx ah right, gentlemen, let's keep 

in touch. 
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(A note was received from the jury at 11s 30 «.a.) 
thb clerk t The not* tudfs "All transcripts 
of phone tape on Diane** Bar." la there any objection or 
do you want the Judea to cone down. 

HR» SLomiCK* x would like to have the Judge 

down. 


TOE COURT* Thio note. Court Exhibit Ho. 11 says* I 

'"All tmsotipts of phone tape on Diane *e Bar." | 

! 

(Court Exhibit 11 narked.) I 

t 

THB COURT* x underetaad them ie eone disagreement 
about what ought to be given in response to this? j 

MR. SLOTTfXCKr Yes, on behalf of the defendants I 
and I think the government will stipulate to this, your 
Honor, we agree that they should be given the tape 
recordings because — 

THE COTOTt It .ay. transcript.. 

MR. SLOTNICK* The tape recordings can be j 

construed as transcriptions. 

THE COURT* x will ask then. 

MR. SLOTNXCK* Secondly , the transcripts, if they 
so desire, were only submitted as an aid memoir for the 1 

. 5 

purpose of their llstentlng to the tape recordings ^ j 

being able to follow. 

There are certain inaudible portions in which 
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your Honor as I remember advised him of the fact that they 
are to make the determination what was In the portion and, 
thirdly, there has been a rather substantial Issue with 
respect to summation that certain portions of that 
transcript which are not transcribed and as a result of that 
1 felt that in all fairness they should be allowed to look 
at the written transcripts and listen to the oral 
transcription. 

the courts i understand that. As I recall, 
though X may recall incorrectlv, when the parties finally 
came to grips with those transcripts, we focused on whether 
tkmee was any disagreements as to the correspondence between 
the transcripts and the tapes and that penultimate there 
was one disagreement and then by the deletion of a passage, 
again If my recollection serves correctly, that one 
disagreement was eliminated and there were none. 

MR. SLOTNICKt That is correct and your Honor 
indicated to the jury that what is marked inaudible is for 
their judgment. How, the passage or the thing that 1 am 
referring to in my summation I referred to "Hello, PBI." 

And that is not transcribed in the transcript and there is 
a notation with reference to inaudible. Mr. Feffer could 
identify it. 

THE COURTs Are you now saying that it is your 
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contention, never made before of an inaudible part that 
Mr. Capra should have been heard to he saying -Hello, FBI? 

MR. SEOTNICK: it is my recollection Dellacava 

said it. 

THE COURTS you are saying this was before me 
at one point in these proceedings? 

MR. SEOTNICK s Your Honor allowed the jury to 
interpret — 


IBE COURT I Did yon raise that with na before as 
a contention aa to that paaaaga, what It ray be? 

HR. siothickx Thera was no necessity for me to 
do sane. Your Honor allowed then to decide aa an iaeue 

of fact whether what was on the transcript was what was 
in the recording. 

THE COURT* Now you are saying that if they listen 
carefully they will hear that? 


MR. SEOTNICK: As they heard it originally, that 
ia correct. 


THE court* if they want to listen, I will let 

them. 

Is there anything else to be said about this? 

MR. PEPPER: Your Honor, for the record, the 
government does not stipulate to permit the jury to listen 
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te tfcs tapes unless they want to listen to the tapes. 
The note is very clear. 

THE COURT; % understand. I am going to give 
them their choice. Let us bring the jury in. 

MR. FBFFRRx Another thing, 1 had as ked 
Mr. Peitell whether he would consent to having 12 copies 



V 

\ 

i) 


i 


go in and he said no. I 

I; 

MR. FEITKLL: i said that the exhibits themselves I 
were the only thing that the jury is entitled to see and [ 
that copies of exhibits are not authorised to the jury. i 
That is all I said. For this reason I felt constrained— jj 

THE COURT: There is no question that the copies j 
they have before them are identical reproductions of the 
exhibits? | 

MR. FEXTBLL: I don't know if there is a question 
now as to that. 

THE COURT: We will resolve that. Me have 
identical ones and if they want them — 

MR. FEFPER: They are the same ones 
panned earlier. 

(Jury returned to tee courtroom at 12 p.m.) 

THE COURT: We*?, ladies and gentlemen, on your 
note it asks for "all transcripts of phoir a^s on Diane's 
Bar." 

southerm mestrsc? court reported 
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We railed you out for one reason, I want to 
remind you that those transcriptions are meant to be 
reproductions in writing of what appears to be 
on the tapes. I told you that as far as the passages 
were thought to he audible and inaudible, as far as the 
parties were concerned, it was thought that the transcripts 
were an adequate account or at least there were no disputes 
about the accounts given by the transcripts* 

Nevertheless, the primary evidence in 
question was the tapes, wow, I remind you of that because 

1 also said to you that in your capacity as the Judges of 

*» 

the facts, even agreement of counsel as to those passages 
that seemed to be inaudible would not be binding on you and 
if you heard something on the tape that was meaningful 
to you and made any difference, it was for you to judge 
what meaning and what difference it might have. 

All that is by way of recalling to you the 
context in which your request is now mads and by way of 
putting to you this questions Do you wish to £*ava just 
the transcripts or do you wish, in addition, or at the m warn 
tfcie, to hear the tapes as well? Mr. Foreman, are you able 
to answer that question? 

THE foremans Just the transcripts, ffa want to 

read them. 
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*“* COUOTi dust tha transcripts , all right, now, 
I will let you taka them with tha understanding that I 

hOT will give you — let ms dalay about 

«**«• nlsmtaa while wo determine whether we hm exact 
oopiaa available to that yon nay have more than one fbr 
eoavanionca. 

A* soon aa m have determined that, ae will 
aond you aithar ana sat or a nunbar of aata, ehloh x 
you would find preferable for your study. 

Why don't yon retire and ve will taka 
oare of that pronptly. 

(The jury left tha courtroom at 12i03 p.n.) 

THE COURT* Hour, where are thaaa copies. 

MR. FSfPBR* On the aart, your Honor. 

COOHSP* Any defense counsel want to rhocfr it 
nowf My recollection is they are Xeroxes but that is an 
improper word. But let us check and sea if it is agreed 
they are exact and if they are, we will sand in as many 
as ore available. 

MR. SXOmiCKi i most respectfully exempt. 

MR. FBlTEtL* CM the government's representation 
that the others are not marked, those copies will be 
satisfactory, but 1 still adhere to my previous objection 
and join in Mr. Slotaiok's. 
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TBS COURT t All right. 

MR. MC MEVYi I also join in that. The boat 
evidence would bo the tape recordings themselves. 

TBB COURT* I soon to recall that Mr. Blotnlck 
explicitly invited the jury to ask for thoeo. is tha t 
recollection correct, Mr. SlotaicJc? You showed th*m to 
the jury and invited then to call for these transcripts. 

MR. SLOTRZCX* what I meant was listen to tha 
taps recordings. 

THE COURT* Whether or not you meant it, but 
isn't that what you said? 

MR. SZOnviCKs i don't knor What X said. I my 

have. 

MR ft PEITELL* I didn't understand him to moan 
that and I want it clear on th. record that than, an 
aolaly aids menoir and that thay an an adjunct to the 
Physical evid.no. its.lt or axplanativ. of it and I don't 
think that thay should ba given to the Jury in snbatitnt. 
for the evidence as such. 

MR. Me AXJ5VY * That was my unde rs tan d in g 
when I had no objection to those being marked in evidence. 

THE COURT* All right, send then in. Unless 
there is objection I will sand word through the marshal 
that the jurors are requested not to mark up any of these 


83H1NEHM WJSTmeCT COURT REPORTERS 
Eb SJT ATES ODy-TC HOUSE 
tvt , W.V.. Kw TblKPHOmsu, CCrtlanot 


i 


rag 8 


4025 


oopiea, is that all eight with avaryfoody? 

HR. suymzcx* it the* m getting copies it as* 
be efficacious for than to nark than an foe whatever mm 
thar want to. 

vn COURT* All right, t won't sand in any 


instruction, why don't you just sand than in. 

hr, nrmt. Wa will sand in the copies they 
will not next uo tha originals. 

(Exhibits 75A through 758 sent to jury,) 
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(The following took place at 3*15 p. *.) 

THE COTOCPt The latest note. Court Exhibit 12, 
oalls for certain exhibits and 1 understand there Is no 
dispute about that, 

had it spy*, "Detective Baton's testimony on 

wiretap." 

(Jtary note narked Court Exhibit 12.) 

V8B CODRTs X understand there is sons 
disagreement about that. Xs that the situation? 

HR. PElTBJjLx Yes, there is a disagreement. 

X think the point of disag re e m ent is whether or not 
in re-reading Detective Baton's tsstimcny on the wiretap 
we should restrict ourselves to what the jury asked for, 
nanely, the wiretap testimony, or are we going to get 
into testimony relating to surveillance which 
arguably grows cut of tha overhaards. 


Because they are intermingled in the 
testimony, but the record is capable of dissection so 
that all you do is got testimony relating to wiretaps , 
that is, the identification of the voioss, the playing 
of the telephone conversations and the officer's 
interpretation of what the parties were talking about or 
who said this and who would bring a hogie sandwich. 
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X don't think that the jory'» qststlon | 

oalla in any way *«e a pr e s e n tation of tha j 

intor-nlatiaiuhio batman tha omztntzdi ned tha | 

nrreUlaaM and tint la tha nnb of tha Issue. | 

tbs courts Ton ara itying it should ba 
eonfinad strictly to testimony relating to what waa 
overheard? 

MR. FSXVBXfts yea. 

thr COURT* Tha government pcaltlm la I 

different? jj 

* 

MR. FEXnsZiL: Thera la more to thin# j 

lodge. j 

Thera la also same testimony relating to wiretaps 
which came out on cross which quits arguably is within 
what the jury is requesting and doesn't have to do with 

I 

surveillance, it has to do with what was heard m tha 
taps. 

THS OOURTs You say they should get that? 

MR. FBXTBL&s Questions that X put, 
for example, as to whether he heard certain things said 
on the wiretaps. 

MR. MC ALEVY i Your Honor, x think perhaps) | 

tha Court can inquire as to what the jury wants because 
X think it Is quits a problem to Interpret the jury's wishes 
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I don’t think that tha juzy's <ftaMfcJ.au 
oalie la any w ay for a pre sen tation off the 
inter-relationship botwatn the owurtaurii tha 
lurvaiUanoa and tint la tho nob off tha lima, 

THE COURT* Too are saying It should bo 

confined strictly to testimony relating to what was 
overheard? 

HR. FKXTEXX* Tea. 

the COURT » The government position la 
different? 1 

! 

HR. FEZTBLXir There la more to this, I 

Judge. j 

There ia also same testimony relating to wiretaps 
which came out on cross which quite arguably ia within 
what the jury ia requesting and doesn't have to do with 

, i 

surveillance. Xt has to do with what waa heard on the 
taps. 

THE COURT* You say they should get that? 

HR. FEXTELLi Questions that X put, 
ror example, as to whether he heard certain things said j 
on the wiretaps. j 

. L* 

MR. MC ALEVYt Your Honor, x think psrhape J 

the Court can inquire as to what the jury wants because 
I think it is quite a problem to interpret the jury's wishes 
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UNITED STATES COURT HOUSE ( 

FOUST SQUARE, NX. NX IOD0P YeUEPKWtU OORTLANDT 7,453b 


4027 


rag 3 


4029 


♦** * 

la that note. My point is that neteotlve Baton's j 

testimony is raoMhat extensive oa direct examination and 
crosa and, a. Mr. Feitell says, it has boon Intertwined and | 
I don't know how wo can pick out iomb of tha wiretap ! 

conversations , beoause in ono breath detective Baton will j 

* ay ** fbllowe<! to grch and auoh a plaoa aa a mult j 

of a phone call and tha preceding aantaaoe another vhola f 

paragraph they're talking about the interception, the other 

talking about the surveillance . I don't know hoe aa can 

possibly break it up. j 

_ | 

MR. FEITELL, For example, it la not that yon 

are dealing with aporatio interjection of surveillance. 

Occasionally it breaks ont in wholaaala narratives arch | 

aa what happened at 50th Street and Rockefeller Plata and j 

coney in the bag and the bank of the trunk and this and that,! 

and the next thing he gate back into the wiretaps. j 

THE COORTi All right, that is the governrcnt's 

position? 

MR. FELD* The government position, your Honor, 
very simply ia the jury should be asked whether it wants 
to listen to the testimony aoley with rsspeot to what 
Detective Baton overheard or whether they want to listen 
to that testimony as well as the testimony of 
surveillance in connection with what was overheard. 
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the court? Is your position that if they want 


only what was overheard that is capable of being 
segregated? 

MR., FELD? Yes. It would be difficult but it is 
within the realm of possibility if we work at it because 

there is a lot of intermingling in both the cross and the 
direct. 

THE COURT* How long is Detective Eaton's 
testimony? My recollection is he wasn't on a very ion, 
time. 

MR 0 FELD: About 100 pages. 

THE COURT: My recollection is obviously wrong* 

MR. MC A&EVY: 2164 to 2309. 

THE COURT: It is long. 

MR. MC ALEVY: I may say that there is an awful 
lot of colloquy at the side bar. 

THE COURT: I just want to understand the issue 
between you* Nobody claims that all of the testimony 
ought to be read or is there such a claim? 

MR. MC ALEVY: Just one other thing too. 

My point when I say it is difficult, I mean it is going 
to mean wo are going to sit down, all of us and go over 
tp sea what we can agree upon. If we work for 20 minutes 
or 00 we can do it. 
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MR. FEITELL: I have been doing it. I have done 

it- I have gone quite far into this and I an almost 

concluded with respect to Baton's direct and I have 

segregated out what the jury wants to hear. 

THE COURTS well, i take it that the 

government position is that whatever Mr. Feitell has 

r 

segregated is too much, more than the jury asked for. xa 
that your position? 

MR. FELD: No, navJx» it is very much less than 
the jury asked for and not what the jury asked for at all. 
Because it seems to me that the jury has had the transcripts 
inside and it doesn't make any sense for them to ask for 
Detective Eaton's testimony with respect to the 
conversations that :<e overheard, which they have been 

looking at for at least several hours and their note is 
unclear about it. 

It is quite possible they want the surveillance 
in connection with those conversations. 

MR. FEITELL: That is speculative. They may 
very well want to know of his ability to identify voices. 

the COURT: I think for raa my main interest is ! 
trying to figure out, and maybe because it is late 
afternoon, exactly what the issue is between you. 

Sometimes I think the defendants want less than 

DfSTRICr O.OT 
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I the government wants and sometimes more. Can you define 
| it in terms of that? 

fi 

| MR. FEITELLj I think I set it forth pretty 

j clear but I will do it again. 

| Thor© appears to be an intermingling of 

1 testimony regarding wiretaps and surveillance. They are not 
inextricably intertwined. 
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THE COURT: That is part of my problem, you and j 

| 

Mr. McAlevy seem to have a disagreement between yon. 

MR. FEXTELL: Mr. McAlevy now agrees with me. j 

the COURT: He agrees with you there is an ! 

intermingling but I gather he feels you ean't feasibly jj 

uninterraingle so you would have to give the lury the whole 

J 

ningled paragraph. I 

I 

MR. MC ALEV7: Judge, unless we loan agree with the 
government, just blocking it out so it can be read, I say 
we can sit down with Mr. Feld and Mr. Feffer and go over it. 

THE COURT: is this area of agreement an agreement 
that I should ask the Jury and then if they say they just 
want the testimony about overheard conversations, without 
references to accompanying surveillance, we will have to 
send them back to the Jury room while you go to work and 
extract it. la that the proposition? j 

MR. FELD: Yas. I 
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The COURTS On that are you — 

MR. FEITELL: There la more to it. What about 

the cross? 

THE court: I think the sane rule applies to the 
cross as direct. X should have thought that was easy. 





MR. FEITELL: Seme of the questions that were j 

brought out on cross are quite removed from any of the f 

| 

issues of surveillance ■ Should the jury acme back, say j 

they are interested in the wiretapping instead of j 

surveillance , are we precluded from bringing out what we j 

« 

3 

brought out on cross? Other features of the overheards in jj 

the conversations were about women, whether Jean Pino was ! 

• ■ . i 

somebody known to the authorities and lived in Jersey, j 

et cetera. Those are the things I would like to bring out. 

THEdHHW: Whatever you would like to bring out, 
the first problem is to ask the jury what they want 
brought out. 

Now, define your problem for me. I have been 
tpld to ask the jury whether they want the wiretaps met j 

without anything or where there occurs intermingling j 

references to surveillance related to wiretaps, this 
business that you want to bring out on cross, how would you 
categorise that? 

MR. FEITELL: You put the question and then we will j 
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see what happens . 


the CfXJRft I want to know what the ooarroot 
question is to put* 

hr. PEITELL} row are you going to fonulate it? 

THE courts Whether they want Detective 
Eaton * a testimony about the overheards strictly without 
more or whether they want related testimony about the 
surveillances accompanying the wiretaps or related to it* 

MR. PEITELL: The first part of your thesis 
would cover me with respect to the cross. 

MR. FELD: Wa would only add to your Honor's 
formulation whether they want the surveillance. 

THE COURT: I can't ask them that. It says 
wiretap. I don't see how I can ask them do you want 
chocolate when they ask for vanilla. 

MR. PEITELL: I have an idea. Could you se?d 
the note back and tell them the question is unclear and 
reformulate the question? 

THE COURT: NO. Bring them out and I will tell 


them. 


MR. FELD: Wa have one further point in 


connection with the exhibits. The jury asked for Capra's 
sign-in sheets and handwriting exemplars which we have 
for them and they also asked for Exhibits 21A and B. 
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They have not asked for ifitfiibit 21 and It was 
Esdilbit 21 about which there, was contention mm to ut» «.t«t r 
Capra wrote that or not. l think it would be ea 
appropriate inquiry to find out whether the jury 7 ®nt* 

21 or just 21A and B or all three. 

m • PBITELLs * object to that, Judge, because 
the jury has read the menu and put ip its order. Mow, 
tie waiter would like to serve somethin? they haven't 
ordered. 

THE COURT* I think with such a colorful account 
of the problem I can't resist what Mr. FUitell just said. 

I am going to stick to the menu or the o^ler sent in by the 
jury and I won't ask if they want an hors d ( oeuvre or a 
dessert, you should pardon the exoressioa, later on. Let us 
get the jury in, please. 

(Jury returned to the courtroom at 3 >25 p.ra.) 
the COURT: Now, ladies and gentlemen, I thjnk you 
have gathered by this time that notes from jurors not 

infrequently present legal problems to construe exactly 
what is wanted. 

On the left-hand side of your latest nobs you 
list certain exhibits, 21A and B, Capra's exenplars, sign-in 
sheets. We are going to give you exactly what you asked 
for, not more and not less. 
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On the right-hand side of your note yon have 


asked for Detective Satan's te s tim on y on wire tan and that 
has presented sons snail questions or at leant a question. 

I an going to ask you, Mr. Edgehill, if you can 

i 

answer to do so and if not perhaps I will ask you to go 
back in the jury room and formulate an answer. 

But the question is when you asked for wiretap, 
do you want the testimony of Detective Baton both on 
direct and cross relating strictly to what was heard on the 
wiretaps, or do yon want in addition any testimony that 
touches the surveillance acoonoanying or related to those 

wiretaps which makes a difference. Do you understand the 
question? 

THE FOREMAN* Yes. 

the COURT* Do you know the mewer? 

she foreman* no, i think we'd better go back 
and come to something. 

THE COURT* i think then you ought to sort of 
have in mind the nature of the testimony as you recollaet 
it and see if, after you have chatted together, if you need 
it you can give us a description that more accurately 
embraces what you want and then please understand that when 
we have got the description, if we dearly understand it, 
it may take some time for the reporter and counsel to 

waiwew? o rrmicr court reporters 
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On the right-bond side of your note yon horn 


***** for Detective Eaton's testimony on wiretap and that 
has presented sons snail questions or at toast a question. 

I am going to ask you, Mr. Bdgehill, if you can 
answer to do so and if not perhaps I will ask you to go 
back in the jury room and formulate an answer. 

But the question is when you asked for wiretap, 
do you want the testimony of Detective Baton both on 
direct and cross relating strictly to what was heard on the 
wiretaps, or do you want in addition any testimony that 
touches the surveillance accompanying or related to those 

wiretaps which makes a difference. Do you understand the 
question? 

THE FOREMAN, y es . 

the COURT i Do you know ths aaswur? 

THE FOREMAN! No, i think n'd bettor qo bask 
and come to something. 

The COURT, i think then you ought to sort of 
h«v» in mind the nature of the testimony u you nmlUat 
it and me if, after yon hay. chatted tocathar. if yon mad 
it yon can cite ua . description that more accurately 
tebracM what you want and than ptau. understand that when 
te hate got the description, if w. clearly unteretend it. 

It may take som. time for the reporter and eternal to 
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figure out what you want and see what we art all agntd 
upon. 

will wait to hear from you. 

(Jury laft the courtroom at 3:32 

(Note received from the jury at 3:40 pja.) 

THE CLERK: "Testimony of Detective Baton 
concerning his interpretation of the terms used is the 
phone taps at Diane's Bar, Bogie sandwich and so on." 

"Would it be possible for the jury to have a 
repast now, coffee, tea or soda?" 

THE COURT: Could X ask while we are waiting 
for Mr. Levenson whether there is agreement on 

latest note about Detective Eaton's interpretation of the 
terms? 

MR. FEITBLL: I don't know if there is 
agreement. X would say that your Honor's ruling 
precluded the offer of testimony with respect to that 
feature of the case and Mr. Feffer went forward — there 
was no testimony on the subject. 

MR. SLOTNTCK: I agree with Mr. Feltell. 

THE COURT: Has Mr. Levenson seen this latest 

note? 

THE CLERK: NO, sir. 

v 

THE COURT: Please read it to him. 
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(Note re-read.) 

THB COURTt By the way, 1 want to &ark as m 
Court Exhibit another note in a different color lii 
which asks, "Mould it be possible for the jury to hyw a 
repast now (coffee, tea or soda)? Please. • 

I adjudicated without the advioe of counsel 
and let the marshal take orders for coffee, tea or soda 
and I understand that is in the process of being filled. 

My recollection i© that Detective late was cut 
from giving his definitions of terms and there is no 
ach testimony as Mr. Feitell says. Anybody disagree? 

MR. PEPPER: That is correct, your Honor. 

THE COURTs All right. Then let us have the 
jury in and 1 will tell them. 

MR. SJiOTNICK r i ask your Honor to Indicate 
there was none instead of saying it was cut off. 


MR. STONE t Why not just write out there is no 


testimony? 


MR. FEITELL : No, I would rather have them 
orally instructed. 

THE COURT: All right, let us qet them in. 

(The jury returned to the courtroom at 3:45 p.m.) 
THE COURT: As to the coffee, tea, et cetera, 

I understand that is being taken care of, ladies and 

soumm DJSfihCT court reporters 
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(Note re-read . ) 

THE COURT* By the way, I want to nark as a 
Court Exhibit another note In a different color It* 
which asks, "Would it be possible for the jury to have a 
repast now (coffee, tea or soda)? Please.” 

1 adjudicated without the advice of counsel 
and let the marshal take orders for coffee, tea or soda 
and I understand that is in the process of being filled. 

My recollection is that Detective Eaton waa cut 
off from giving his definitions of terms and there is no 
och testimony as Mr. Peitell says. Anybody disagree? 

MR. pepper- That is correct, your Honor. 

THE COURT* All right. Then let us have the 
jury in and 1 will tell them. 

MR. SLOTNICK* 1 ask your Honor to indicate 
there was none instead of saying it was cut off. 

MR. STONE* Why not just write out there is no 

testimony? 

MR. PEITELL* No, I would rather have them 
orally instructed. 

THE COURT* All right, let us get them in. 

(The jury returned to the courtroom at 3:45 p.m.) 

THE court* As to the coffee, tea, et cetera, 

X understand that is being taken care of, ladies and 
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tarn other aot* says, "Testimony of Detective 
Botoii oomoernlaq his interpretation of tens QMd to ttt 
phoM taps on ntm'i Bar, Hoagle Sandwich, otflmr 
tanas hoard." 

fha anewe? to that note la than la no anah 
testimony in tho record, and, having told too that — 

WW* HO* 13 1 fha question was not to ttw 
effect of hla qualifications to Interpret, not hla 
interpretation • Be didn't give ona but hla qualifications 
to naka an interpretation. T lat was testified to. 

TBR COURT* z think subject to That X an about 
to discuss with cotmsdl in your absence, X think there Is 
nothing we can give you in response to the request as you 
now formulate it. However, x will have another conference 
with my lawyers and If there is a different answer we will 
call you out. 

Xf you don't hear from us, we will wait until we 
hear from you. 


again. 


Xn the meantime, let me ask you to retire 


THE FOREMAN* That is the paper that we really 


want, that little note. 

That is 217 
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HR. VSLDt Ttt, 


**** FORRMJUfi That la the ona they wanted, 
aate a Mistak e on the request. 

VBS COURT, On the mater. 

ms iosniri Tfts. 

ms oooiSi Nr • Bdqehlll la ashing far ulbifc 21 
and he haa bean fiwt At and with that will yon 
satire, ladles and mntliei ii 

C*ha jury left Sa o o artgee w at 3iS0 p.».) 

ms COURT i hat ua all ait tight, please. 

MR. sxomxCKi I h awe an application. 

At the tine the note froai the jury am in 
requesting 22A B there wee arena conference between 
coun * el *• 1 aehed the U8 Attorney whether Uwy 

were going to do anything to indicate to the jury that 
that nay have been the note they were Indeed at and 

naturally the application waa nade to yon, y e a r Sonar. 

That note waa left on the table and prior to the toman 
asking for it, Mr. fold waa waiving it back and forth, 
i think that is unfair on the part of the pros e c ut ion and 
therefore at this tine X am asking for the withdrawal of 
a juror and a mistrial. 

THE COURT, fore you waiving it back and forth? 

MR. feld i No, x didn't wave anything. 
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MR, S&OfMXCKs in that event l weald re^aest 
• hearing on the witter. 

W® CQORVt Well, I «iu tell yeif Hr. Metwlele# 
***** naming jot M* right, assisting he mm lolUkv tt w», 
I weald think thet wdi ho regse table. z would 
teU yoo that, with aU respect la the oentea* off the note, 
i». perfectly o lear thet in what thej wanted. 

NR. noiRZQKi Reshape, yeer Nmot, pathepv. 

TRR OQURTi (to paxfiape, it is perfectly olear 
to ms and X eo rule and l was tanoted to aafc thae whether 
***** >»w the smabere bet these axe none elements 

to tiie taohnioalitiea and when they ash Cor Capra'* 
handwriting and sign-in sheets, they obviously had to be 
interested in the only pieoe of paper as to whioh these 
%vm 9atm question as to Capra's peaunship. 

MR. SLOXNXClCt Not neoessarily. I see it 

different. 

***** COURT* not neoessarily but I thirtk it is 
iffiault on this record, in this netting, to xeaoh ®ay 
other oonol union. 

MR. BZOTNXCRt However, I indicate tor the xeoord 
tint the only exhibit on defenae counsel's table was that 
ons exhibit which was in Mr. Feld's hand and dropped to 
the table at the tine the juror pointed to it and the 
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exhibit is near feeing oovund up by one of the feggify of 
mlimtea. If Mr. NU will lift it up that will be the 
oaly axhlbit on tho table. 

MR. mOi Ton want mm to.lift this oof 

**■ OOORTt tf you want to lift it up, Sift it up. 

(Xndioatiag.) 

MR. nOBttCKi Thank y@u* 


THE dQMfi z don’t think it w e nr aale a hearing 
hooauau X think that there are certain tinea often the 
Courts met simply look at the practical realities of the 
situation and I try to look at than here and I ^Mnv the 
result does no Injustice to anybody and glees the jury 
what it had to be wanting. 

As to the pending question, I thiwfc there was eo 
insipient testimony by Detective Baton opening up the 
subject of his qualifications as an etinologist. My 
recollection is that was followed by sons further very 


®wcief exploration of that subject in the absence of the 

j 

jury and my suggestion — well, actually I think the next 
day Detective Eaton came in and said he wasn't qualified 
to translate any of these terms. 

Maybe they should have that. 

MR. FEFFER: in fact, what happened is you 
asked me to lay a better foundation for the purpose of his 
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23 

24 


25 


classification of certain voids and l attempted to do that 
in front of the jury and not oat of their prssima 
your Honor's ruling baaed on ths anewers elicited 
he was not qualified to interpret those particular words. 


The Jury should be told that as it was a feet. 

*HR court* X an afraid Mr. Lawahe, Jura wo. 12, 
had a better rec ol lection of whet happened than X do. 

As a lawyer, X wald not consider that that tiaatlwmy which 
constituted attsept to lay a foundation, is espaotally 
interesting to a fcryer of ths fact, but I don't 
following Mr. Feltell and others, it ie ny job to tell the 
Jury what they nsy here, that it ie in the record. So x 
think we ought to Identify the passages end lines where 
thie appears and give it to than. 

MR. MC ALEVTXs Judge, any I lir that — 

TER COURT t Mr. vwffar says he found it. 

MR. fetter* 2191 ie the first tine that X put 
a question. 

THE COURT* Give m the whole list. 

MR. PEPPER* 2191 through approximately 2196. 

THE court* Let us not be approximate.* 

MR. pepper* 2196. The government ie willing 
to stipulate to the oonolusion that your Honor found him 


not competent to testify. 
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classification of certain words and x attes©ted to do that 
in front of the jury and not out of thair preeenoe and 
your Honor's ruling baaad on tha anasara alioitad wea that 
ha was not qualified to interpret those words. 

Tha jury Should be told that aiitmaa feet. 

TOE COURT* s an afraid Hr. Lawsha, Juror No. 12, ' 
had a batter reoolleotdon of what happened than X do. 

As a lawyer, X would not consider that that tastlnoiiy which 
constituted attanpfc to lay a foundation, in aapaeially 
interesting to a tryar of tbs fact, but I don't 
following Mr. Pci tell and others, it is ny job to toll the 
jury what they nay here, that it ia in tha reooxd. do X 
think we ought to identify the passages and lti ^n vhsxe 
this appears and give it to than. 

MR. MC ALBWt Judge, nay X say that — 

the COORTs Mr. Peffer says he found it. 

MR. PEPPER* 2191 is the first tine that X put 
a question. 

THE COURT* Give ns the whole list. 

MR. peppers 2191 through approximately 2196. 
the courts let us not be approximate.-' 

MR. PEPPERS 2196. The government is willing 
to stipulate to the conclusion that your Honor found 
not eanpetant to testify. 
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MR, FBXTBLt: There is a broader issue and if as 
stipulate we will lose this point completely • She point 
is whether or not this nan Baton had the expertise. She 
issue is whether the terms being proffered were sueoeotible 
of expertise, which is a more serious problem. 

The Jury cold eeeolode that while this 
particular officer wasn't expert enough to glee his 
Interpretation of the terminology, there Is t body of 
expertise and they may speculate about it. I that 

your Honor in colloquy before you made your ruling es to the 
expertise, your colloquy was that you knew of no such 
expertise so that is a different iesue, 

THE COURT* Hr. Pei tell, you have e penchant 
and a talent of finding spirits and implications in' what 
1 say that are novel to me when I learn Sbont than and 
here again that is true, although it is not terribly 
important, I wasn't trying to conjure up any such spirits. 

X was just trying to suggest that the record an this 
subject woe barren as far aa the jury was banoemed. 

X don't have a view on whether somebod y might have 
expertise on such a thing in fact or in spirit, let us 
scratch that. The question la whether there is any point 
in giving this to the jury and ev^n if there la not, whether 
we are justified in dealing with the jury in withholding 
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firom them testimony that is in the record that they hate 
accurately described in a request to hear the testimony. 

I think the testimony is before the jury. 

In theory they remember every word of itr in foot, they 
don't. 

But they know hoe to describe what they wanted to 
be ranted*! of and Ithtefc. without nlaylng gam with «*, 
or trying to guess what the merits or the ~r Titling is we 
ought to simply give it to them unless there ie -r— ■ 
eloquent reason for not doing so. 

At the moment, is there any real reason? 

MR. PE ITEM. : I think that blurs what yovr Honor's 
ruling was and what 1 say the record stands for with 
respect to it. 

You were troubled as to whether or not this 
terminology was part of the argot and X don't fehtit that 
counsel was suggesting that it was part of the argot and 1 
think your Honor was troubled with that and that was the 
fundamental threshhold problem. 

This man could never have been an expert to 
something especially when there is no expertise. 

THE courts l don't know whether there is any. 

You keep telling me that. Ha didn't establish his 
expertise, that is all that I rule and I did so rule. 


SXWM iDiSTOtCT COURT REPORTERS 
UNITED STATES COURT JUSE 

FOLEY SQUARE NX, NX Vm TSLIPH0M& ODftYLANDT t +m 


rag 26 


4045 


‘H ij- 


I don't even know whether in trying to deal with 
spirits, Mr. Feiteli — 

MR* FKlTisX«L : x dropped that. 

THE COURT: Ton are dealing with some potential 
thing hurtful to you or the prosecution. 

I don't know where this points anyway so it is 
hard for ns to grapple with whatever your legal concern 
nay be. 

It seeras to ne that somehow if a witness didn't 
qualify, if he is a government witness, that would hurt the 
government case but I don't knew where all this takes us. 

MR. feiteli,* if your Honor is going to give 
that instruction, I think the Jury should also be 
instructed that there was no testimony to establish 

that the terminology In the wiretaps Itself wss part of the 
argot. 

the COURT* I am not going to give any 
instruction to the jury. Juror No. 12 hit the nail on the 
head, he said he knows the man didn't qualify, he just 
wanted to hear what he said when he was trying to qualify. 

I think he could not have said it more clearly If he had 
spent several years in law school. I don't sss any reason 
not to give him what he asked for. 

MR. feffer* i would differ with one point. I 
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doa^'t believe the question was he didn't qualify. I believe 
I questioned him whether he was qualified. 

the COURT j Read back what fir. TewnTu aald. 

(Record read.) 

THE COURT: i figure it falls about half-way 

between us, Mr. Feffor. 

MR. FEPFBR* 1 think he is Interested obviously 
in whether George Baton vas qualified to testify about 
these conversations. 

Z believe the answer is no. 

Is the government suggestion that would be told 
to the jury? is that what you axe saying, Mr. fUltell? 

MR. pepper: The testimony was stricken, a portion 
of the testimony was actually stricken and that really 
brought on this whole — 

# i 

mr. FEITELL: There is some testimony on I 

2191 which could be read to the jury starting on Line 11 : 1 

"Q Officer, has it been your experience in I 

narcotics law-enforcement — I will ask you some certain 
questions with respect to certain of the words utilised 
in this conversation. 

"The word chess, how do you interpret this word 
in the context of that conversation? 
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A it vas just a fact they an going to ant 
| each other that night. They are going to play chew. 

"Q Wuit does the tern big fellow ween to you?- 

When it gets to this question — 

MR. FEWER* It is all stricken end for this 
reason I would suggest that the single answer be given 
that he was not qualified to interpret these expreesiooa 
or words they ace interested in. 

THE court r i have told then there ie no euoh 
testimony in the record. 

MR. feffbr« This could be something further, 
telling than he was not at all qualified to interpret, 
whioh I think is the glut of hi. reguaat and if tl»y 
weren’t satisfied they could come back and ask for 
testimony. 

MR. FEITELL: i don’t know, it doesn't seem an 
effort was made to qualify, with all due respeot. 

MR. FEFFER: why not leave it to the jury. 

MR. FEITELL: TOsay ha was unqualified gives rise 
to the inference that there is a body of qualification that 
is susceptible to — 

THE COURT: Well, listen — 

MR. FEITELL: I would like to consult with my 
colleagues because I think it is a tricky question. 
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A It was just a fact they are going to 
each other that night. They are going to play chess. 

"0 What does the tern big felloe Mean to you?" 

When it gets to this question — 

MR. FEWER* It is all stricken sad for this 
reason I would suggest that the staple answer be given 
that he was not qualified to internet these expressions 
or words they are interested in. 

the COURT r I have told them there is no such 
testimony in the record. 

mr. FBFFBRt This could be something further, 
telling them he was not at all qualified to Interpret, 
which I think is the gist of his request and if thay 

woren 0 1 satisfied they could coma back and ask for 
testimony. 

MR. fejtell: x don’t know, it doesn't seam an 
effort was made to qualify, with all dua rsspsot. 

MR. FEPFERs why not leave it to the jury. 

MR. FEITELL: To nay he was unqualified gives rise 
to the inference that there is a body of qualification that 
is susceptible to — 

THE COURT: Well, listen — 

®* FBITELL: i would like to consult with my 
colleagues because I think it is a tricky question. 
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MR. FHXtsdii z think I have the 


4048 


fco thin. 


*he only testimony In the record, the only testtwruj 
la the record dealing with abet the juror Is nirtfeij about 
starts with the question at Line 11 on pave 3191 and 
through line 18 vhidi is his t^iswar having to do with his 
experience, experienced counsel asked him his 

It is a kind of aoavoluted question and not anawar 
that he got and that ia all there is in the reooxd aad that 
ia what the juror should get. 

MR. PRFMRs x believe Mr. PWitell referred 
further, he moved to strike the testimony as to t*tr 
interpretation of certain words. 

**wa°war, if you look at the note, and 1 oould 
be nistaken, 1 an not sure which words they ■ eked to bo 
Interpreted. 

THE COURT t X have a Hogia sandwich. 

MR. FBITELL* And other words. 

THE COURTs And other terne heard. 

MR. feffrr: That lina of inquiry was not permitted 
over Mr. Feltell's very objection and I think it would bs 
very misleading. The fact of the matter Is and the truth 
of the matter is he was not qualified to testify ti> these 
terms. That should be told to the jury, not something 
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factually untrue. 

MR. FBXTBLLs X wholly disagree. la 
to to attention of tto Court various authorities white to 
said substantiated tbs point and it has nothin? to do with 
the issue as to tto meaning of these particular cords. 

'ton failed entirely and completely with respect 
to your olein there is argot which enbraoes these tew. 

MR. YEFTRRs that is not co rr ect. 

to decided, your Honor, after thinking teout it 
overnight, if I may finish, Mr. Feitell, that it didn’t 
nate any difference whether this detective from that chair 
interpreted these particular expressions or whether I was 
allowed to do it in susmation, as I did. 

The effect on the jury technically would be tee 
same and that is the reason we chose not to a sh the 
questions J 

MR. FEITELL: That question starts on u 
and says tell us about your experience in narcotics 
enforcement, et cetera, and there is e question dealing 
with your experience and that is what tto juror wanted and 
if the answer doesn’t come four square in tee question, 
that is not our fault. That ie what tto zeeoed says. 

the court: This was not stricken? 

MR. FEITELL: Mr. Feffer moved- that it to stricken. 
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I nova to strike *what don the ten big fciif 


:o 

it 

12 

13 
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16 
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naan to you?". Shat is what i nov* to strife. 

MR. FSlPBRt Mfet is "that?" 

MR. FSXSSE&I Rio conclusion. Do yon z 

wao going to move to strife the ofess qvm whan all ho said 
mss that it was a gams of ehess? r wanted that in tha record. 

the court, fell, Mr. Fsitsll, i his trouble 
following you. Xfyou ware worriad before that his 
to show tha requisite expertise might give rise to qu 
infaronca there is tha requisite expertise, 1 would call tha 
jury hack and as I am on tha verge of doing and just have 
read them this one question and answer and fell thMt that 
is all there is in this record responsive to their 
inquiry and you must rely on tha highly improvable pcospeot 
that nobody on that jury, including Mr. Lawsha is going to 
.have in his head a lot of this other stuff that 
you don't want read back to them or called bask to their 
attention, I am led to believe there is soma inconsistency 
in your position and again, I don't know which way it points, 
tmt 1 would like you to be consistent and I would life you to 
bo satisfied that you are satisfied you are consistent and 

if that is what you wish, I will have this question and 
answer read to the jury. 

HR * HEMMi: I need one more minute. 

I 
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MR. VKVVBRi Millie Mr. VUltell Is f to 
defense counsel, n&qmm 2192, 21»3 sad 2194 have farther 
questions pat on title eery mbjrot. 

SUB OOOSIs Attempts to qualify hint 
MR. WlSRt That la correct. 

TOR COURT? MUs that stricken? 
mr. fiirsRi No, sir. 

*“* OO0RT» All right, read It to ns. 

MR. VBfTBRa 2192* 

Q Officer, for hoc long prior to January 10, 

1972 vers you list enin g to conversations over Diana's 
Bor? 

"A Repeat that tins period. 

mm lon * prtor to January 10, 1972 hod you 
been intercepting telephone conversations at Diane's Barf 
■A Approximately a month. 

*Q Hoc many conversations prior to 
intorwptod convarsation b.tm«n StophM, n.n „ ^ 

Brown had you intarraotad to the bwt of roar 
xeoolleotion? 


"A At least three that I oan remeoiuii 
"Q After January 10, 1972, for tho K-i,^ of 
that winth, how many tloaa did yon hear Dallacuna and 
Btosu speak on the phone? 
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"A I ean't noiU hour Many Mmas. It la at 
°°* *oxm after that. 

”Q DM yon ewer hear any refazenoe 1 m nthar 
conversations bMma tta same Individuals to blf fallow 
or cauU fallow? 

*A On om other oooealon I heard that." 

OOOMPi All ri^ht. That la enough. If Z an 
90iag to read tha c hes s thing, x am going to taai this 
bocauaa thla was part of tha unseocassful efforts to 
qualify him and I just ruled. 

W»t la what Mr. Lawshe aakad for. 

MR. railB&Lt May I make a record, Judge? 

X Anew yoo have rnlad bat X mid like to nako a raoord. 

Now, if yoa qo back over thla oolloquy, your 
Honor will see that I made a motion that taatlmony 
regarding big fallow meaning a kilo of narootlce be 
stricken and yoar Honor said, "I will at thla 
strike it out. You may peraue that, Mr. Puffer, and aea if 
there la any difference later.” 

Then Mr. vaffer said now and your Honor said the 
only reason you said later is that there waa 
about the time. 

r 

He said could he just cotrolete that conversation 
«d what Hr. Fefffer want on and did waa in tha nature of 
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developing expertise, ho wasn't swan ending up with that 
conversation. 
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TBB OOOitTt Which, his ashing aboyst other 
conversations? Abbot shat is a big fallow sad little 
fallow? DM yon hear whet ha just read to ns? 

mr„ FSXfBUt that isn't testimony regarding the 
expartiaa, whether he ever heard these terns in the 
conversation previously. 

THB OQURT> it was taatinony that Hr. fVfftr in 
ay ruling mistakingly eli cited in year efforts to qualify 
this witness. 2 ruled that didn't work hot Mr. Znwshe 
said he wants to hear What was asked hia In 
nanner when they triad to qualify hia. At fact that it 
failed does not neko it ^irresponsive to Hr. Lswshe's 
precisely drawn quastion. 

how. if i an going to read the Oheee thing I 
an going to read the big fellow and little fellow thing 
and you made your record and that is the ruling on this 
subject. 

And now the question is do I think we went to 
read both portions or do we want to read and if 

that is on consensus I rill go with it and if it Is not 
a consensus that the following portions be reed I will 
designate it. 
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HR. FBITSLL: 


In vHmt of your Homer's 


indloAtod iuUnf to whic2* X taka objection, Z as 
constrained no* to taka a fall-back position mod that mid 
bm that tha least da ma gin g thing that oould ha inflicted 
upon no in tha airmsastsnee would be to lndleaba to tiki 


I 


jury that no expertise wu aatabllahad. 

THE COURT* He indicated, he asked ua to oartain 
testimony and I told him in good faith that I didn't »*»«»» 

there was anything uaeful of that nature to be read to *»■*- 
from this record. 

But that X would confer with oounael and see if 
that changed. 

* • t 

The alternatives before tha Court at thia noaent 


are these* 

One, to let it lie. 

# 

Two, to call the jury bach and read aoaa 
taatinony, not tall bin any ruling. He didn't ask for that. 

You nay choose between th os e because I have mm 
focused and just because everything cones to an and and 
whiah do. you prefer? 


MR. FBITSLL: The former, to let it lie. 

MR. fester* That ie acceptable, your Honor. 
THE COURT* Anybody taka a different view? 
Wt* hc ALEVT s t would just like to say X an 
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surprised for the Court even to consider the requests 
»«»>• br the Jnror. t *»>t know it Juxor Ho. la 
ftwr the other jurors* 

ras Coma, too now My th. question we hm been 
beetlew our §aaa ever to an Immpwr qoawtieaT 

MR. HC ALSVTs Tes. 

THE OOOKP * * understand what you s«y eud I 
reject it. is there say other observation that anybody 
van to to make? 

MR. SUJHflCKt i„ eubstaaoe your Boner should 
tell them the detective did not testify to any 

i 

interpretation and that would bo it. 

THE COORTs i am not going to repant something 
X already eaid to the jury. They are busy on more important 
things than being dragged out for a repetition of other 
things that people wish to say. 

The effective eonseiwvs rulirg is «& leave it as 
it la and we will do that. 

MR. FBITKLL: My objection is noted I it. 

TOE COURTS i can't imagine it would fail to be 
noted, Mr. Pei tell, unless Mr. Russell's hands fell off 

during the several times you repeated it. He must have 
gotten it at least octae. 

MR. BLRCKSTONBs Your Honor, I assume the jury 
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Is having their coffee and donate or whatever now. j 

THE OOOHfi 1 never intrude on that. Z j 

authorised it and they would order it in the jury roow and j 

we being hardy folks and graduates of lew schools are not 
free to go and get it but if you have a friend who like 
the marshals can bring it to you, enjoy it. 

Z«t*s hang around and see what they need next. 

MR. SloniXCKt Aren't they waiting for sow response^ 

from us. 

THE COURT: z don't think so. 

MR. FKITELL: i think your Honor did say wo would 
hke a few minutes to discuss it. 

THE COURT: nelid back what I did say. 

(Record read.) 

the COURT: That, incredibly, is actually 
what Z meant to say. 
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(The following tookplaceat 5:30 p„n.:) 

SHE COURTS This note. Court Exhibit 13, I think 


has been read to you; 


*W© have a hung jury. Wq do not agree on 


conspiracy Count No. 1. 


" . / 


(Jury note marked Court Exhibit 13.) 

THE COURT: Subject to the advice of counsel, 

I will call the jury in and tall them to deliberate some 
more fend that if they have not thus far been- able to agree 
on Count 1, t hey might find it useful to turn their 
attention to other counts which are before them for 
decision. 

Any comments? 

MR. FEITELL: Preliminarily, I would say that I 
'Object to any procedure to be followed by your Honor with 
respect to giving the case further to the jury. for the 
reason that your charge with respect to conspiracy 
instructed the jurors they were to consider the acts and 
statements of certain co-conspirators against defendants 
once it was established that fhose def andante were members 
of the conspiracy and that that instruction was 
applicable to the substantive count and that part of the 
instructions by your Honorshouldprsventthe jury from 
further considering the substantive counts, in view of the 

• • , SCHJTliElWWSTRICTCpjRTR^ 
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fact that they havt bean usable to conclude that any of 

tha defendants are members of the conspiracy. 

>„ * .. 

That is all initially. 

MR. SIATNXCK: I would object to it based upon 
the fact that the indication they have is that there being 
no decision on Count 1, your Honor instructing them to 
go to Counts 2, 3, 4 and ,5 it seems to me as if your Honor 
is indicating perhaps that there is some situation separate 

from Count 1 that they are to consider with respect to 

’ » t 

Counts 2, 3, 4 and 5 and this would, be putting the 

judicial opinion before the jury and I most respectfully 
object to it. 

MR. LEVENSON: Your Honor, I think in view of the 
fact that there are some jurors that dp not make out a 
conspiracy, obviously they disbelieved certain testimony 
which would be essential for them to find defendants guilty 
of any of the substantive counts. 1 think if thay came 
i® with a verdict of guilty on substantive counts, it 
might be considered an inconsistent verdict, , Therefore, 

I object to giving the instructions. 

MR. STONE: I wouldobjectespecially considering 
the seoond count, which names Mr, Morris as th e 
recipient pt the alleged narcotics . If thp j ury would 
• find any ell : the other def Aidants ■ guiltyof Count 2 , thay 

' » .V / r . l^^qRTf RS /■" • H ' \ 

N.Y., N.Y. 10007 ; tfJ^PHONIEs ; QpRliAkDT; 7-4580 
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■ay very wall infer that by doing that they have 
re-established Mr. Morris' role ih the conspiracy. 

* iv; / * * ' . » 

realising he is not a defendant in Count 2, and wa 
consider bis position in this conspiracy. 

It would ba an unfair lever for the jury a nd j 
respectfully move at this tine for declaration of a mistrial 
and the withdrawal of a, juror. 

MR. mc ALEVY: I. will join in all brother 
counsel's applications but particularly Mr. Stone's with 
respect to Count 2 and further with respect to Count 3 
where Morris is named since if they wanted to find. 

Mr. Morris guilty with respjrct to the conspiracy. I think 
it would be unfair to ask then to consider . that count 
with Mr. Harris. With regard to 4 and 5, which occur 
at the sane tine, this is really two different brands of 
narcotics, but they could have agreed upon conspiracy, 

^ * * ' U 

if they can't agree upon a conspiracy which states an 
overt act, they certainly could not agree on . Counts 4 and 5 
and all it would do I think to unsophisticated jury, if 
ypu instruct them to go further, they night feel they 
might be able to come back with ii guilty verdict on 4 and 5, 
which seems to me unlikely. < 

But that might end up with 4 compromise verdict. 

1 respectfully ask for a nistrlei; 

• . ■ : ; £■■■ 'i 4 , ' ' • 

* • . . v f ( * 
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MR. SLOTNICK: I join in the application for the 
declaration of a mistrial at this stage of the proceeding . 

MR. BLACKSfONE: 1 also join In the applications 

' 1 r 

and suggest to the Court that the jury should decide what 
it should deliberate on and the Court should not 

indicate other areas of counts because the Court doesn't 

’* * 

know what it has discussed. 

j MR. FEFFER: There are certainly indopwsdent 

i •' 

bases that the jury can find the four defendants named in 
Counts 2 through 5 guilty as opposed to the conspiracy 


count. 


I think even asking, the jury if they are able 
to reach a verdict on 2, 3, 4 apd 5 at this time is not 


improper. 


( » 

THE COURT j I am hot going.; to ask then but 1 


will tell them that there' may be a way for .them to proceed. 
All right, let's call them in. 

(Jury returned tp the , courtroom at 5:40 p.m.) 

' 'THE COURT: , Me have read and considered your 

4 i , ' \ ' ' * v 

most recept note, laciies and gentleoien. , 

Asperhapeyouwill anticipate,inthe light of 

'■* \ -v ■ •.* 1 .V , V ’ " .. * ; ' 5 . ** 

the length -of the piaiced before you 
ror your ponaideration; we ape Certainly not planning to give 
.tfcis- ' point' and . consider thait .ypp-. are, your 

• * ■ ;• . . •• • :• >, j. , - • ' 

• V,. tfkV AA# .-•»?# . >} 

. .\ V: ; ‘ V-*. 
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expression, a ptmaaeat ly hong jury. 

Yon indicate that you are in disagreement with 
Coant 1 and you don’t Indicate other things. 

simply say this to you: y 

First, let me remind you. that there are five 
count 8 that have been placed before; you for decision. 

■ . j 

X am not at this time withdrawing any of them from you. 

I will remind you that the content; and the process of your 
deliberations are matters for your good judgment in 
deciding how you should proceed and what you should pay 
attention to. 

With that reminder, let me suggest to you that 
you may find it helpful in attempting to advance your 
deliberations, if, for the time being at least;,, you were to 
lay count 1 to one side and turn your attention to the 
other four counts, each of which, as I repeat, states a 
separate offense and presents separate charges for your 
consideration^ 

With that, l think I will not instruct you any 

• > 1 » . , . ’ " ’ ’ 

furthar at this tiaa, except to ash you once again to 
ratire and deliberate further. 'V ■ 

(The jury left theoourtroom at 5:45 p.m.) 

HR. FBITELLj i have , a’ comment in the fora of an 
objection to the terminology you uaed. 

1 f , ... 

: •' .. -'jrls.' ■ '■ r‘ *• , • v'-L.. / ■ L " -H . •’ 

• ftTU nW i.wi I —IJlLL-- ‘'■P 


■ 'I . ’> 
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I aay be incorrect but i think you? saying 
sonething to the effect "We are not giving up" , the 
possibility that this is not t hung jury, permanently hung 
jury, I think that that sort of indicates a consensus on 
our part in which we join with you, regarding what "we" 
think should- be done and I am not. a part; 7 to any "we." 

I think that was an unfortunate choice if indeed you did 
say that and I object to it. 

THE COURT: You want me to call them in and say you 
don't agree? 

MR. FEITELL: No, X think the damage has been 
done. Judge. I am not going to ask that you call them back. 
X think it was unfortunate choice of terminology on your 
part. 


MR. SLOTNICK: Your Honor, I would except to your 
charge with respect to. reminding the jury there are five 
counts. That is within their province and they are the 
fact'findars. I am sure they are well~aware there are five 
counts but your Honor instructing them has indicated to 
thee that even though they may be, aS' they have used the 
term hung on count 1, they can ©? should, and X 
emphasise the word should find a Verdict on the four other 
counts, as a spectator at the trial T \ indicate to the Court 
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that if they were t© find notguilty on Count 1, Idon't 

s&b tew thay cast possibly • find any other verdict oni th e 
other four counts and if they are: hung on Count 1, they 
■ust be hung on the other counts^ 

MR. MC ALEVYz I would just say I think as a matter 
of law that if the jury were to come, back and find these 
gentlemen not guilty on Count 1 or hung, I feel as a 

matter of law they could not return a verdict of guilty on 
2, 3, 4 and 5. 

Judge, one other thing* * You s*|d shall I call them! 
back? Could you inform defense counsel as to what, you 
wogld do to cure that statement, if you did say it? 

THE COURT* i will tell you, 1 think it is an 
observation which is trivial in the extreme and if anything 
is unfortunate, the record will show that my belief le 
that unlike many of the interesting and substantial points 

Mr. Peitall has made to ne, that one is in the category 

♦ 

of misfortunes but I would say i* his judgment was 
reflected in: -yours wad' consider seriously that' if all 
iafeadante think I shouldgive itnow, I would not give it 
and this would be more preposterous and X don't know that 
1 WOQld ^ 14 I just can* t see Where this argment 

w tn." . V ' ; ' ' 


***• MC ALEVY t x certainly would object to this 

jl’ • • ■ < - > • ■» /£. ‘ ■ '■ « . 

t . „ '.!>■;« i&fa&r -.'ft' • '(•!.£ ■. , i ,?■ •' 
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type of instruction. 

: - v * ■ f „ ! 

. # » 

™ COUIWP* Of course you would and the va which 
I occasionally use is meant to suggest that these rules are 
because, which nay be made over your protests, reflect a 
legal judgment which doesn't impair your objections or the 
errors you preserved on the record in any way. I just don't 
know whether that observation of Mr. Feitell was the 
misfortune he meant but I thiiik we talked about it enough. 

1 will ask the marshals to plan dinner at 7 and 
you will be notified as I win when the jury goes out to 
dinner and I will ask that thts marshals let us know through 
the clerk where the jury goes, and, of course, we will 
refrain from going there. 

(The following took place at 6:30 p.n.:) 

THE COURT: This note which reads *We would like 
t© hear testimony regarding Count 2 , August 1970. ■ 

THE CLERK: Mr. Stone isn't here yet. 

TTO COURT: it has just been pointed out that 
Mr. Stone is not here so X guess we will wait for him. 

. . (Pause.) 

THE COURT: Mr. Stone, I have directed that all of 
us be on hand, x know about thm problems of parking, in the 
lighborhood. I suggest that you take a train tomorrow. 

MR. STORE: The prcfoltm is getting a train lata at 
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night and that is the reason X drove. . ^ 

THE COURT: This note says "Wevouldlike to hear 
the testimony regarding Count 2, August 1070." 

X think the answer is that, subject lip arg umen ts 
pro and con, there are various items of testimony that may 
or may not relate to that count and we, can't give 
anything in response to a note like this. 

MR. PEPFERs That is not correct, your Honor. 

As a matter of fact, the testimony with respect to this 
count came solely from John Ramos. It began on line 9, 
page 286 and goes to line 13, page 291. 

1 

There was no surveillance of this meet and to ny recollection, 

, it 

no cross examination as to this portion of Ramos' testimony. 

MR.LEVENSON: Your Honor, with respect to that 
particular request, X think it would be improper for us 
to single out portions of the testimony with respect to 

* i 

the wording of that note. 

How, if they are interested in same particular 
person's testimony, I would say we would certainly do it for 
^ don't think we . should do the research for the jury, 
that makes us part of the deliberative process end X am not 
certain that that is ths only testimony with respect to that 

i n cident. - 

* , > ' . * » ‘ & ' '*■ ' 

*, • ■ . v ' i> X * * , 

It seams to me X resstabw* som ething about ena. other 
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P«rs<m testifying. I can't recall offhand. I would call 
that to the attention of the jury that we can't deliberate 

for than or do their research for than and ask if they 

X have no objection to your saying this natter is 
in Renos* direct exaainatiem and if that is what they want 
to hear, we have no objection but not to say that this is 
all the testimony with respect to Count 2.' 

MR. FBITBhfi: May I be heard, your Honor? - 

My recollection differs from Mr. Lanrenson ■ 

Aa far as X know that is the. only testimony in the record 

• * > ■ ' *i , ■ '■ • * ’ « t ■ * ■ * *. 

regarding this matter and to -tell* the jury there is seam 
amorphous individual whose identity wf can't pinpoint who 
also testified to this, is Vary prejudicial to the defense 
and I would object to it. 

THB COURT x Are there other defendant's views on 

' V* : * * , 

this? • * 

MR.ShOTNiCR: 1 haven * t read the record, with 
regerd to this point, your BOnOr^ *o be perfectly hottest, 

1 couldn't make a representation bns way ? or the other. 

Cora*, .He£tt*rr«bisl& x. ' - y . * •/ 

*'*■ Anyother defense views? 

" 1 .. '• * ' -v.. h ■ , . 

MR. MC ALHVTs Judge, if tills iflti ".going to be their 
policy* osrteinly we ee& antlblPata tham meiM 




beck end 


ssking the same thing with respeetto Cpunts i # . « and 5, 
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which I th in k then we will instruct, then to just rely upon 


their own recollection and we cannot to through the 


transcript to neet their demands because it would be 


virtually impossible with regard to counts 4 and 5, no 


question about that, and it would be setting a precident. 


MR. STONE: I would agree it couldn't be done 


completely the way Mr. HcAlevy wants to but certainly you 


can ask the jury to remember, to exhaust their recollections 


first advising them in many cases it is difficult to find 


the exact places where the testimony occurred , you would 


rather not substitute the transqript for their memory. 


THE COURT; Mr P Blacks tone, do you want to be heard: 


MR. BLACKSTONE: No. 


MF, MC ALEVY: If I might just add with respect 


to Count 2, it is my recollection of the testimony that that 


is the only testimony with respect to August 1970 which is 


set forth by Mr. Puffer and X would have no objection to that. 


•A * • 

THE COURT: That is not my recollection. 


With deference to you and Mr. Feitell and Nr. 


Feffer, I am not going to argue recollections. . x am not 


going to give the jury the identified testimony in response 
to anote of this kind so whether ther is a majority or 


minorit^ view, that is going to be what X will tell then. 
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MR. PEPPER t May I b • heard on this point? 

• . \ * 

THE OOOHffi I heard you once on this point. 

MR. PEPPER: .But I think 'when the jury *rtir back 
and asks for the testimony that hae been adduced with 
respect to a substantive count and counsel amongst thems elves 
are able to agree within 10 or IS minutes , more that the 
testimony that ve have pinpointed is that testimony/ that 
the jury should be able to hear that testimony. 

THE COURT: Well, if the law were that when 
counsel agreo the Court could stay at home, since I have 
theater tickets tonight, my life would be more easy 

• f 

Umm it is. But that is not the law, and, with all 


respect to all of you, X don't agree, so we have to leave it 
that way. Let us get the jury in, please. 

I take it from my not having any other information 

tkat you all agreed that the marshals could make ti^v phrme 

* * ‘ 

©alls for the jurors who want a change of underwear or 
what it is they want? 

MR. lEVERSORi tea/ your Honor. 


THE COURT i Dinner X am told la at the aame place 

again. 

ShOTMXCR* t have : reail the aeotlon the 

. *v . 

goverrmaut pinpointed — is tie jury coming in? 

TM COURTt Thsy ean co me in. ■ ■ X have ' heard., enough 


..... ' . ... \ v/S. •; ’ 
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** *v ' 

•boot it, 

(Jury praMt at 6:40 p.m.) 

THE COURT: Wo have your note* ladies and 
g ertl— >, and X an not able to give you what you appear 
to t h i n k you want* what testimony or evidences nay or may not 
relate to any count in the indictment or whether there is 
evidence relating to any count in the indictment is a 
question for the jury „ We cannot respond giving, you what 
smy be thought to be the evidence oh a count. 

Your taBk is to recollect the evidence in terms 
of what has been placed before you * witnesses* exhibits 
and ao on. 

If you want any of those concrete things* please 
describe them to us and we will give them to you. 

But is is not suitable* for reasons that really 
aren't useful to go into at length* for the lawyers and the 
Judge to get together and agree or not agree that certain 
evidence may or may not relate to some count* then give 
you that, 

s® you are directed to use your recollection of 
the evidence and if you have a specific identifiable 
reference to any portion of this record* testimony or 
exhibits* sand us a note about that and no will undartaka to 
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Hair, if you will please retire again for a little 
while for your dinner hour. 

(Jury left the courtroom at 6t42 p.n.) 

(Jury note narked as Court. Exhibit 14.) 

MR. SLOTNICK: I was just saying that I have read 
that portion that the government indicates is the only 
testimony with respect to Count 2 and if they wanted another 
counsel stipulated to it and your Honor allowed it, I 
would have no objection to it being read. 

THE COURT! All right. He will all be informed 

« * 

when the jury goes to dinner and let us take mi hour and 
15 ninutes from then. 

(Jury adoumed for dinner from 7*00 p.n. un til 

8*25 p.m.) 

(The following took place at 9i20 p.ni.) 

THE COURT* The note which I understand has been 
read to you, which will- be Court Exhibit 15, ask at . Can we 
find a defendant guilty of the conspiracy charge if he is 
found to be a member of tbs conspiracy during the period 
hut not guilty of any of the liebed overt acts?" 

. ’ ...» j* 

And X think, — bf tn-i nr[f shmath t mj 
h»**pscted, the answer ie yea# with an axplanatte which 
ie, simply, they have to find feeyoM ii reasonable doubt 
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th» three asimQtial elMMnts, but that a parson can be 
found guilty of a conspiracy if any mnber has bean proved 
to have oonnitted one of the wit acts. 

X don't think there is nuch question about the 
law but X will hear anybody who has a different view. 

t 

(court Exhibit 15 marked.) 

THE COURT: Hearing nothing let us get the jury in, 

MR. STOHE: X think that it is a very explicated ; 
question not as a matter of law but at this time of the 
night# after two days# to have the jury come in and asking 
other questions. X think that we ought to have an 
opportunity, and X say this in behalf of myself and one 
or two of the other attorneys# to discuss this with a 
possible suggestion for some additional charge to the 
jury. 

x think that a simple yes to answer that question 
at this time would be unfair to the defendants.. 

THE COURT: x say yea with an explanation. 

MR. STONE: The expl a n a tion as you offered is an 
explanation X would be happy with but X don't know if you 
are going to give any explanation but my gut feeling is 
X am not happy with it and X would like an opportunity to 
discuss it with one or two other attorneys here if we could 

t j * 

only ask about five mintues. 
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™ <3°®*®* . Ho# I can't iM uy rtuoa for that. 


Sto j«y toted th. qnMtlon. Iflth ztoptot to you, «r. Eton. 
** *“»• blatter Won and it mu thaucmr ia 


absolutely clear and not questionable 

,*®* STOHBi nib Only thing that aukot it 

1 , * y *’ ’’ 

questionable is when they ask the time charged, x think they 
**• COMid c r ing the probltp of a conspiracy terminating 
“ 000 or “° r « of tbe defendants and another conspiracy 

beginning. Otherwise, they wouldn't have those words in 
the question. 


The simple 


question, the overt bet bust have been 


on overt kc coamitted while that person was a neaber of 

: ' .• . V * ' 

the conspiracy, so the explanation you offer wouldn't 
*®oonpass all the possible variance* 

For example, taking Morris as a defendant, the 
conspiracy as a natter of law as to Morris ended on 
October 31, 1971. if the overt set was ooaodtted by obi 
of th * ot * l * r conspirators, concerning Morris after 
Octofear 31, 1971, end that was the overt act that the jury 
f#and wes oosmltted bsyoad areaaroabledoubt, Morris 
osnnot be convicted of e conspiracy. • . . 

1 - 1 'V' ■ 

THE COUHXt Xs that right? 

Mk* dTQMEi ,’i would think eoV lf you are charging 
the conspiracy count. 


■ ■ ■<?. • ■ T; .. • ■ .. \ 
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»HE COURT* i think Pinkerton is perfectly clear 
that is not the law. 

But, in any' wrest, assuming that is so, it 
9mmm to'—you ara conjuring up difficulties that are not 
suggested by the question. X am not going to retract any 
of the charge X read to the jury. If you want me to read 
the whole charge on conspiracy, X might consider that. 

Bttt 1 ,ten * t think it is necessary or warranted in the light 
of the question. They have asked a very simple question. 

HR. MC ALEVY: Your Honor, may X ask what your 
explanation would be and could you please tell us in case 
ycm lsav ® objection to it, we can voice our objection 
befdre you just give the explanation to toe jury? 

. V 

THE COURTS Sure. X am going to tell them that 
first, out of an abundance of caution, it takes two to 
conspire. They can't find a conspiracy of one person. 

Then l am going to tell or remind them that they 
ca®*t convict anybody unless each and every one of toe three 
essential elmnants X gave toes, which X will repeat, are 
proved beyond e reasonable doubt. 

And then I am going to tel i them that with those 
tMjmg* in mind, the answer is, ss X said, yes, with an 
explanation, tost if they f ind those aliments, the third of 
thto requires proof of an overt sot but does not rsquire 
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a particular defendant yon ara considering tm the one who 
committed the overt act. 

*ian I will let than go back. That 1 think is the 
law. And I just don't think we should complicate it. 

HR. STOREs Ypu don't think that the overt act 

Mm to be committed while the defendant was a member of the 
conspiracy? 

tm COURT: Under the charge that I gave then, 
they would follow that in any event. But let me think about 
that for a minute and maybe I will so instruct as I 
reconsider. 

Does the government have a view? i that 

«ight to be included in the circumstances of tMs 
case, in the cautionary instruction. 

s.‘‘. * 

HR. PBtD: Your Honor, I wpuiid only like to add <o 
to your formulation to say that the overt act need not have 
feeen committed by the defendants, on trial but could have 
been emitted by a eo-oonSpirator not on trial. 

Via COURT: i understand that but what about the 
queeticrji x am on now? Shouldn't it be an overt act, 
contrary to what I .said a couple of minutes ego, that 
Is. committed while the particular defendant you, are 
mmiMminj was a -ia«mhar of the conspiracy? 

MR. FHU> t Bo, it could have been - nr— I tied before 


' -r ’ ■ i . » i 
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be was a umber of the conspiracy, your Honor. If it was 
committed before. 

THE COURT: How about after? 

MR. FELD: unless' they found he was not a maebar 
°f conspiracy, and then after he ceased being a member 
of the conspiracy and the overt act was committed, there 
was no overt act prior to that time by anyone, then I think 
that the Court would be correct. 

ThE COURT: All right. How does this sound to 
you defendants? 

MR. BLACKSTONE : Could you formulate that now how 
you propose the cautionary instruction as it has application 
to Mr. Harris? 

XUS! COURT: Mr. Feld suggests that yoii can be 
responsible for an overt act that occurred before you 
joined the conspiracy,' but not for one after you left it, 
if you leave it. I don't understand that to be good law 
but it may make sense in terms of the circumstances of 
this case. 

My belief of idle law is that you are responsible 
for an overt act before or after your membership , 
provided there was a conspiracy and' you did become * memb er 
and it' was a forseeable incident of the conspiracy. 

’ * . * ’ ■ O 

MR. BLACKSTONE: Your Honor, I am not sure that 
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your Honor's reasoning saons to be that yon are not snrs 
of thm lav but even the analogy that yon gave the jury 

•T 

of people pla nn i n g a bank robbery and than one of the three 
individuals who plans it then positively withdraws and the 
bank robbery is eoanitted, obviously he could not be 
convicted of conspiracy since he withdrew before the 
overt act. 

THE COURT: You would agree with Mr. Paid that 

far? . 

MR. BLACKS TONE: Yes. 

THE COURT: How about before he joined. 

MR. BLACKSTONE: The law is clear then. He can be 
responsible for that which antidates. 


MR. PEPPER: Your Honor, the possible difficulty 
in going into this is really you are going further. than the 
jury had asked; 

THE COURT: Certainly do you think it is going 
to help anybody;, except possibly Mr, Harris and Mr. Morris? 
And l an not clear that they are entitled .to it because 

, 7 

whatever they requested on tills business of withdrawal and 
taraination and so on, x have given then. 


MR. , PEPPER: That is correct. 

• i. 11 ... . * 

the court: And the jury has not asked for s 

■ i ' . , , ■ ' * ■ * : * »■ 

repetition of that. X an going to leave it alone at this 
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tin* because I don't think -they have invited tie to go into 
that and I an just going to give then what X said X an going 
to give them, the essential elements and prior to that, 
just the thought because I don't want the jury coating in 
with a verdict of guilty .of a one-roan conspiracy, I want 
tomake clear that a conspiracy has to have two or more 
members in it. 

All right, I think that is what we will do. 

MR. FEFFERt Your Honor indicated that you don't 
want the jury coming back with’ a verdict of guilty of 
one defendant but there are people here who were 

t 

co-conspirators . 

THE COURT: I understand that. 

Let me say I don't want a verdict with one 
conspirator. 

MR. FEPFERs Pine. 

THE COURT: Frankly, I think it is fair to remind 
them that it takes two in this case to conspire. I don't 
think it is a realistic process that you are going to get 
one defendant convicted and the others acquitted. 

But, again, I don't see that anybody is hurt by 
reminding them of this elementary proposition. 

Does anybody object to it? All right. 

You had something, Mr. Slotnlck? 
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HR. SLOTNXCK: The first problem I have ..is that 
the jurors have at this point today in deliberating some 
12 lours, with lunch and other time, X ask your Honor not 
to open up the charge with yes as an explanation, 

Yss is a very simple answer to a very complicated question 
and I think in their state of or at least if X an not 
projecting my state of fatigue into their possible state of 
fatigue, I think they are working much harder than I did 
today, the yes may stick and the explanation may not, 

1 would ask your Honor just to say that it cannot 
be answered by a yes or no and the explanation is as 
follows, 

THE COURTS No. The fact is, Mr. Slotnick and I 
don't want to debate on the record with you now your point 
of ill health or youth but you look all right to me. 

MR. SLOTNICK: I am not ill, x am tired. 

THE COURT: All right, the answer to the question 
is indeed yes, periodi But I think an explanation is 

appropriate . Bring the jury in. 

, < * ** *•' . 

*| ' * • , v * 

MR. PEPPER: May I make one further statement? 

I think that certainly the answer to the question 
^ ii ' 1 “ just wondering if it is necessary for the 
Court to go into the aspects of mbership in -the 

conspiracy because the note semes to, presume that they 
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ttndmtaBd membership and — 

the CODBT, »ca innot hurt if th« understand it to 
•»y it again. 

MR. FBFPERt Pina. 

the court* i don't see why I hava to do thia. 

I will give thm the three eluent, and raadnd th«, 

«s 1 think the jury should be winded at turn that 

they cannot find anybody guilty until all of the elements 
are proved beyond a reasonable doubt. 

How, if we will bring the jury in, please? 

(Jury returned to this courtroom at 9s 30 p.m.) 

THE COURT! ah tight, ladies and gentlemen, 
la response to your note, ■Cshvo find th» defendant 
guilty of the Conspiracy Count i if >. f M l he la a ~-< -t r 
of the conspiracy during tM time piled.’ included’ to the 
indictment but not guilty ofany of i th. listed evert acts?’ 

The Answer to your queHtion i. yae with an 
explanation, which It not lengthy ^hulf ihict,* : will glv. you. 

Part ot th * MPlenutlon, let.. roelndyou that 
It la bade to tha concept of oonaplr»-y thatit mat 


»’ . . ' . ,1 M . * 

Include two ar m. pt»pl«. Tou «wn't hav. . c «, Iu ^i ra o y 


of one person. 


rton. . V ... .. 

y r v $ 1 ;< *. • * *. v* y t ... • 
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of «ach and wny on. of th. thr«» mutUi .lnuntc and 
though year question ralates only to th. third- of tho.., 

lot na mind yon of all three, bwuin all three «r, 
essential . 

First, you must be satisfiwi that a conspiracy 
of the kind alleged did exist during aone portion of the 
period alleged in the indictment. 

Second , you must be satisfied before you may 
convict any defendant that he was a mmnber or , participant 
In a conspiracy, that he knowingly and wiBfully became 
a participant and, third, coming to the .object of your note., 
you must be satisfied beyond a reasonable doubt that 
someone of the conspirators, not necessarily the particular 
defendant upon whom you are focusing, and not necessarily 
any defendant named as a defendant before you here, 
committed at least one of the oveft acts, one of the 
seven that I left with you, during the period of the 
conspiracyand for the purpose of furthering it. 

That I think is the answer to your question and 
I think with that I will ask you to retire again. 

ME. .-.ATOMS* Kay we approach the side bar? 

THE COOfiT: All right. V 

(At the »Me her.), . 

, MR. STONEx it is ay position that each one of 

•• is', ■' > • •• •' ‘ n 
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thosi allegations haw to ha proved beyond a rwtnmM a 
doubt, including the overt acts. Since you repeated 
isdie elements x reguest that you add the reasonable doubt 


aspect. 


THE COURT: I said they all had to be proved 


beyond a reasonable doubt. 

• " * .i. 

MR. SIOTNICK: You did not so charge the jury. 

THE COURT: All right. 

(In open court. ) 

TEE COURT: I meant to say, and it appears that 
perhaps X didn't say it, that each a rid every one of these 
three essential elements must be proved beyond a reasonable 
doubt and that includes, of course, the third essential 
element, the proof of an overt act that must be beyond 
a reasonable doubt but, again, turning to your question, 
it does not have to be an overt act by the particular 
defendant with whom you are concerned, or even any one of 
the six on trial hare, but any one of those that you find 
to have been co-oonspirators in this case named in the 
indictment. 

• JUROR NO. 5*, Will you repeat that? 

. * * 

THE COURTS The overt; act, if you find one 

.» •« ■ . * *» *' . , *'♦*'*. * * 

proved beyond a reasonable doubt, does not haw to have been 

‘ + »’* ..p: \b \ 

oowmitted by the particular defendant vith vhoa you are 
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T^r'' 1 ‘ vw. 


. It can b* «n cr^rt act that you find proved beyraad a 


any baa of 


•* »-coa*pirator« 'in'-.the indictment, and if yii look 
tmpk at the ^aAictaaotr. rnarinr tM' : '«^id«noii # - ':yon will 
racall there was «• fair ly substantial number ‘of people 

■’..A : ,'. '••' ’*'* ,. f\{ ' ■ t ' ‘ ' •?.' . 

baned, as o£ ; alleged -tp have been co-conspirators. 

■ ' ' '•' > v, •. >:o,/ " 9 | • ’ " 


MR. SLOTNZCKt Kay be approach the side bar a 


moment? 


(At tiie .side bar .) 

, • MR. SLOTNICKj I would ask your Honor to charge 

’. ' \* -'•*.* • . -. ' / ■•» ' y. - ■' '■■.’!■■ . v 

that the overt acts post, have been' oocmltted in furtherance 
of the conspiracy* which i think your Honor deleted. 


TOE COORft 1 sal^, it. 


i.- /-' /. >■ 

t • . - 


Mp. '.StOTtaafr|.;- •'^••except ' to- the charge where you 

-V * * 


indicate t^b are a. substantial left 

with you. That sort .of gives weight to and vwsvmifi 


; . ^ 1 that that 

has no meaning ^ whether • tl^r ease- substantial or 'even one. 
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(Th« following took place at 10s 45 p.m.) 

THB COURT: i understand that there is a note# 
which is Count Exhibit 16 and it has been read to you and 
that counsel jure undertaking to identify the parts of the 
Ramos .testimony that the note requests. 

(Jury note marked as Court Exhibit 16.) 

THE COURT: 1 am also informed that the jury 
bus is here and I take judicial notice that it is 10:45. 

I think perhaps it makes sense to ask you to suspend for 
the night and let them, go and tlion to request that you all, 
between ‘now and say 9:15 tomorrow, identify the pages that 
you think are asked for. Meat here at 9:15 and see if you 
agree. If you agree I will read it to them at 9:30 and if 
you disagree, I will try to iron out the disagreement. 

MR. FEFFER: w© have picked out the pages before 
with respect to the previous court exhibit, the August 
transaction and they are ready to go. My suggestion is 
to ask the jury whether they prefer to have it read to them 
now or wait until tomorrow morning » 

TBB COURT: Well, first, let me ask you -- 1 have 
forgotten, these are the pages that we talked dbout earlier? 

MIL FEFFER: That is correct. 

THE COURT: They wanted read before. 

MRj FEFFERs That is correct. 
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THE COURT: I think it was agreed those were the 
proper pages. 

I ■ 

Mr. MciULevy?* 

MR. MC iiiuKV? : Judge, I have looked at this 
this is the direct. I would like an opportunity to 
review the entire Ramos testimony. I think it would only 
be feir to everyone concerned and all counsel want to do 
that. It is my recollection that that is the only 
testimony. 

‘2SE COURT s I will let you do that but will you do 
n»® one favor? I have had great, difficulty getting this 
show on the road at the times I set. Can I please request 
that you all get her® around 9:15 and see if you agree 
and if you don’t agree, let me work it out so that at 9:30 
we can give it to the jury* 

MR. FEITELU: I have an application. Can we start 
at 10 o'clock? These are herculean efforts, going into 
the late hour 3. It is really very taxing on some of us. 

THE COURT: Wall, as Mr. Slotnick observed 
;/ before, it is most taxing on the jury who are away from 
. home and I think wef owe it td them to give them as full an 
opportunity to get started as possible. 

So X am directing that you gut her# at 9:15 and 


: *■ kr- ‘ 
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I think I live at least as far away, upstate Mew York, 
to coin a phrase, as almost any of you and I won't compete 

♦ v 

in point of age and so* let us get here at 9:15. 

I will direct that that tye done and I will 
expect it to be done.. 

As to the rest of it, I think it is time to 
quit for tonight so X will have the jury in and tell them 
we will read these pages at 9:30 tomorrow morning* 

MR. BL&CKSTONE : The only thing, 1 Would like to 
come here at 9:30. 

I worked it out with Mr. Levenson as far as the 
pages that they are requesting and I have nothing further 
to add to the pages that we have outlined. X would like to 
be here at 9:30. 

MR. STONE: We are not named in that count, your 

Honor. 

THE COURT: You wouldn't car e, whatever everybody 

s 

agrees on? 

MR. STONE: We will agree. 

MR. BLACKS TONE: Mr. Levenson and X looked at this 
before and worked it out and know what we are reading. 

THE OPURTx Look, we will start at 9:15. I don't 
know what the lawyers will cone up with that may have a 
bearing on your client. But you ought to be her*. 

'i 

Mi ■ , * • ■■ *' 

■ ! , 
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Let f e have the jury in and let them go hone. 

(Jury returned to the courtroom at 10:50 p.a.) 

THE COURT: Now, ladies and gentlemen, we have 
your note requesting certain testimony of Mr. Ramos. I am 
also informed that the buses are here and you are aware, 

I am sure, that it is late. 

The plan is that we will identify that testimony 
by the first thing tomorrow morning, which for you will be 
9:30, and wa will ask that arrangements be made for you to 
be here at 9:30 and we will plan to have it read to you 
promptly then. 

And now, on behalf of all of us, let me — - 

THE FOREMAN: Your Honor, would it be possible 
to finish tonight. That is the only problem that is 
holding us up now. 

THE COURT: Are you suggesting that you think 
there is a possibility of your arriving at a verdict? 

THE FOREMAN: Yes. 

THE COURT: How long do you think you want? 

THE FOREMAN: After we hear this particular 
testimony, maybe no longer than a half hour, 45 minutes at 
the. most. 

THE COURT: Do you vish to try? 

THE FOREMAN: Yes. 
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reading a little squib in the Times. 

I don't know that there is any evidence that my 
client had anything to do with that. 

The government witness is not in protective 
custody, the one is Roco Sassone, who, if anything, helped 
my client by indicating he never heard of him. 

There is no danger posed to him nor can I say 
without getting involved with persiflage, how although 
1 must at this time, there is no government witness who 
faces any danger from my client as I observed. 

I think the only way the witnesses now can 
help him is if they recanted and indicate that what they 
testified to wasn't correct. 

There is no basis, other than the statements of 
Mr. Feld possiblv that he noses a danger to the 
community. 
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frivolity on appeal I imagine would be overriding in your 
Honor's mind. 

1 have taken exception to your pretrial rulings 
most emphatically, traces of heroin allowed in which 
another defendant had but yet it came in the trial and was 
used against us. 
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There were overhesrds on the tapa recordings that 
contained ray client's voice at a period of time when the police! 
had no warrant to listen to any part of that tape j 

recording and without relitigating that yet it continued. j 

The COURT ^ You don't have to labor that. I do not 1 

j 

believe as I am presently advised that appeal in this case f 
will or would be frivilous. 

MR. SLOTWICK: I can lastly indicate that ray client. 


and it has been shown through Mr. Ramos, the government 
witness, he has a v/ife and family, and that he appears to 


be rather dedicated to them and I don't think that, 
again, he would attempt any sort of flight whatsoever, 
especially, especially under the restrictions this 
Court placed on him and I ask your Honor again not to 
remand on, this eve of a holiday and note that there is 
no legal basis for same. 

MR. MC ALEVY: if the Court please, Mr. Guarin© is 
presently out on a total of $325,000 bail and said bail 
was made by having two of his brothers, one is a lawyer 
sign a personal recognisance bond in the amount of 
$250,000 and cash bail is $75,000, made by putting three 
houses up along with bank hooks of the two brothers and 
two sisters and his brothers-in-law. 

Mr* Guarino is married with two children. I won't 


'SOUTHERN DISTRICT COURT RE.FQfiTBSS 
UNITED STATES COURT HOUSE 

FGIJ:Y >i,V„ &i.Y„ i(W }7 TRUSPHONRi CORTLAMD? 7*4500 


rscf 22 


4110 


a 



6 


7 

8 

9 

10 
rt 
12 

13 

14 

t5 

16 

17 

13 

19 

20 
2? 
22 
23 




24 

25 


labor the point because you already stated that you 

believe there is merit to the appeal because of the motions 
that we certainly made. 


I certainly say, your Honor, I don't know what 
date will be sat for sentence but the man surely needs time 
to take care of his affairs. 


If there was going to be flight in this case, 
your Honor, I certainly believe it would have happened 
prior to what happened here today. There were many 
opportunities and as the government graciously, back in the 
summertime, I guess the early fall, upon request said that 
these gentlemen didn't have to sign in any more and there 
wa® a lapse before the trial date was set. If Mr. j 

Guarino was going to flee, that would be the perfect 
opportunity for him. 

I respectfully say to this Court that despite 
his guilty verdict, the man has never given me any I 

intention of fleeing. He came here and faced the music. 

I ask that he be given the same right of any individual, 
that he not be punished, there is absolutely no basis for 
Mr. Feld ' s statement that this man would flee. 

With respect to fir. Feld's bringing in these 
three murders, I certainly know nothing about that, but I 
do know, your Honor, from being in this case the last three 
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or four months , know that Mr. Spada and Mr. Milletto were 
involved in other cases that were heard right here in this 
jurisdiction and to point a finger at Mr. Guarino I think 
is tinged with vindictiveness. 

There is no proof whatsoever and if Mr. Peld has 
any we ought to have a hearing on it and let him put on the 
record so we cam amply read but that and this is just a 
man’s statement concerning the?** men and is terribly 


1 


i 

i 



unfair at this time and it just seeks to prejudice my 
client, just his statement. There is no other proof that j 
I know of, your Honor. 

I certainly believe, sir, that this man, as he 
sits here today, there is no danger to the community j 

whatsoever. I again adopt what Mr. Slotnick said. The I 
only person that I could think of that would be Mr. Sassene, 

I think he came in and told the truth about what happened 

. 

and never had one mention with respect to my client. 


I can't think of another witness, your Honor, 
that he would be angry about except certainly Mr. Ramos. 
But that could be for a different reason and Mr. Ramos 
is not a problem. 

I recall the outburst in the courtroom. Judge , 
and X don’t think it was much of an outburst because 
Mr. Ramos was here by himself and the jury had left and 
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when you think about the relationship between these 
people, with respect to the God Father, helping the man 
v# ttfe P riscm he came out, it might have been 

••.•'tilled;' 'for , even though your Honor Instructed him. 

’ * ' l -s* 

■ ‘ l ’*‘ 

I request you, sir, not to hold that against 
thus roan in any event. There may be some personal 
vindictiveness . 

Mr. Conforti, maybe again, but there is no 
problem, both men are in protective custody. 

I just ask this Court let this man have this 
opportunity to straighten out his domestic affairs, 
because. Judge, if you are going to put him in jail at this 

* i 

I 

point, the family is definitely going to suffer, his own 

i • 

family. Whether the Court believes it or not, the man does 
have outside interests and I would be glad to show them 
to the court. I just ask that he be allowed to stay Out 
of jail until sentence date and, of course, perhaps the 
government can renew their application. But in the 
meantime, your Honor, I certainly ask that. 

THE COORT: Mr. Feitell. 

MR. FEITELL* Much of what I will want to say has 
already been said. Judge. But to particularise a little 
bit, I think it Is important to point out that Mr. Dellacava 
certainly, although the government says he does, I don't th in ] : 
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there is any intention of this wan and he doesn't have 
the means to possibly evade the reaches of this Court and 
the United States Government . 

He lives modestly with his wife and children in 
a three-room apartment in the Bronx with a relatively 
modest rent being paid. There are no savings of any 
substance. His wife is not a person of means. 

There is already substantial bail posted and the 
means to provide that was through the assistance of 
various relatives who pooled all of their assets and 
houses and bank books i>; order to keep Mr. Dellacava in 

communication with his family. 

> 

I think it is important also to point out that 
he has been fairly regularly employed during the period 
of time that he has been out on bail, and has attended here 
regularly and signed in as reguested and his whereabouts 
have been known throughout and there is a complete record 
of attendance . 

with respect to at the very beginning of the 
trial, the government made some assertions with respect 
to the possibility of flight and your Honor looked into 
these assertions and came very quickly to the thought 
of rather than broaching the subject now with 
particulars, we are taxed with generalities, the same 
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generalities that to me constitute boiler-plate that one 
eoeld hear with respect to almost any ease in these Courts. 

The assertions , the three persons who axe no 
longer with ns, there ia«»t an lota or speck of proof to 
indicate that any of these defendants, know anything about 
or had anything to do with that. 

Indeed, it would seen to be that it would be In 
their strongest interest that those unfortunate acts would 
never have occurred because as individuals of reasonable 
experience and intelligence, certainly who would have been 
guided by the attorneys in the best fashion, they would 
«ell know that any shenanigans carried on prior or during 
the trial or at any tine would necessarily blow up in their 
faces and it is unfortunate that by reason of speculation 
this should operate against them at this point. Certainly 
it wasn't in their interest to have any of these features 
developed and be brought to the Court's attention. 

Then there are the considerations that operate 
under the bail reform act which I am sure your Honor is 

v 

also going to take into consideration in addition to the 
prior good record of all of the defendants. 

Mr. Deliacava on whose behalf I speak now he has 
no means to evade the jurisdiction of the e^irt and certainly 
hasn't indicated a pre-disposition to flee. He -sae deep and 
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esfeenHiva family ties. He is engaged productively and 
ncfc in a criminal way clearly and it would just be 
foolhardy to indicate in the slightest that the presence 
individuals on ball in the short period of time 

which is allowed to them now to remain with their 

£ 

families prior to the date of sentence, is going to give 
hem a full opportunity to engage in nefarious criminal ! 

acts which are going to constitute a danger to the 
community. Ifcere is nothing to indicate that and I am sure 
if the government had anything to pose to your Honor 
to indicate otherwise, your Honor would have the facts 
rather than speculation to deal with and, at least, we could 
attempt to rebut the facts. It is very difficult to 
rebut speculation. ' 

Now, also with respect to the issues in the case, 
we are going to appeal here and they are substantial 
particularly with respect to Mr. Dellacava because I 
think your Honor, if x may recall just briefly the " j 

decision, and memo that you wrote with respect to the 
suppression hearing connected with the night of the 
arrest, I do recall that your Honor asked the government 

very carefully to consider not putting that evidence into 
the case because you were much troubled by it and said it 

was a very close issue and I think, as the case turned out, ! 
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1 ifc “ay very well have been the determinative issue which 
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4 

I brought Mr. Dellacava into the conspiracy, what was 

| 

& 


I found in his vehicle that night , the trace in the gutted 

| 

/s 

! gym bag. 

fr 

l 

7 

| So 1 think on all counts, not only of the other 

5 

r 

t 

f 

i 

i 

\ 

n 

£ 

S 

2 

defendants but Mr. Dellacava is entitled to remain at 

9 

largs on bail, reasonable bail, during the few weeks that 

JO 

remain prior to the sentence date under the same conditions 

s 

! ' 

1'j 

| that prevailed heretofore, which have insured their 

1 

12 

appearance always and at all tines. 


13 

| MR. LEVINSON: Your Honor, X won't belabor the 

! 

14 

obvious points that were made so well by counsel. I just 

1 

k 

55 

lant to call one or two personal items with respect to ray 


16 

client to your Honor's attention. 


17 

Firstly, with respect to my client being a danger 


18 

i ■ 

to the conrananity, the only individual who is not in 


19 

protective custody that could conceivably be a victim of 


20 

f 

any violence against him by ray client night be Rocoo 

i ■ 


21 

Saosoxte and X think if you recall the testimony, Sassone 


22 

made some statements which perhaps were helpful to ray 


23 

client, that he believed he was a big gambler. 


24 

Secondly, ray client confided in me sometime 


25 ; 

1 

ago that he knew Rocoo Sassone was. going to be a witness 
against him. As a matter of fact, he was told that by 


1 

l 

♦ * 1 
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80000 SM * Dna — bed been done to him and 

CertSlnly h ° had «“ "PP^tuoit, if he was inclined te do 
so before, 

it la over six month, since my client hM 

b " an “* he ap ”" ed wh «" ™P“i«Hl in Court and there 1 . 
no fleeing on hla nart. Ha apparently doea not hm the 

saaeta to retain private oounael and to thl. extent he i« •' 

indigent and clearly thl. would place a limiting factor 

on hla ability to leave the Jurisdiction If he were 
inclined to do so. 

B« haa a wife and four children, living m a houae, 
ond obviously It 1 , not aomething you do on the ^ | 

*>f the moment. | 

« brl * f outburst in court a. the court 

vill recall on the first day of trial, wherein my client 
veiled something at Mr. Hamca. again, r .nhaortb. to 
Hr. Mcaievy-s atatament that I think that under tha 
circumstances, particularly 1» view the fact Mr. Ramos 

Mr. Jermain's son’s Cod Father, end obviously had a 

cloee relationship, the statement was I 

m perhaps understandable, 

if not in good taste > I 

for those reasons I request that my oliant continue 
on the same hall conditions that he was before. | 

TOE court s tot me say as to your pretrial 

cam reporters 
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questions for appeal, I gave counsel a memorandum on the 
auto search of Mr. Dellacava and I have not yet filed it 
because I thought the newspapers might pick it up. i 

don’t know how hurtful it would have been but that is the 
reason for that. 

I will file that in the office of the clerk 
in the next week, or oo» 

I will also file in the office of the clerk in 
the next week or two, as soon as the trial schedule permits, 
an amount of the reasons why 1 rejected the minimisation 
contentions, and of the reasons for denying motions to 
suppress the suitcase and contents taking in the Toledo 
search „ just for your information. 

.c think that the evidence in this case is an 
overwhelming demonstration of a very major course of 
dealings for huge amounts of money in narcotics. 

I don't Violate any of the rules about the 
need of exercising and extending discretion, at least 
1 don't think 1 ao. when 1 say that at first blush all of 
us In this room must have a sense that the defendants are 
confronted with the prospect of substantial prison sentences. 

1 believe that in all the circumstances there are 
two convincing reasons for not allowing these defendante 
to remain at liberty while they await sentence. 
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First, based upon all the circumstances that have l 
been disclosed to me in the trial and prior thereto at the j 
bail hearings, I am very doubtful that even an increase jj 

in the money conditions of bail would supply the requisite * 

f 

assurance that the defendants will not flee. . 

i 

jj 

Secondly, having come to know something about the j 

r 

nature of their careers, I do believe within the meaning l 

| 

of the bail reform act that these defendants left at large l 

“ a aan * eir to “■ ““*• ! 
assaults upon people, witnesses, or otherwise. But I think j 

it is exceedingly likely that men who have devoted their s 

adult lives for so long to a pattern of gross lawlessness | 
S 1! 

may foe expected at times of stress to continue in those [ 

n 

ways, ©specially when they already face substantial | 

prison sentences- j 

Wow, for those reasons, I am about to order jj 

p 

these defendants remanded, but an odd and yet human I 

circumstance intervenes. | 

Mr. Slotnick mentioned, l think Courts ought to 
lock and take into account what may seem trivial to J 

everybody in the setting of the whole case but that this j 
is the Thanksgiving Holiday. It is a family holiday and j 

my preference without wanting to be unduly sentimental is | 

to put* them at liberty until Friday for that holiday and thgnjj 

t 
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to require them to be subject to the penalties of bail 

Sunning and things that counsel are familiar with, to 

surrender themselves on Friday to be remanded and await 
sentence. 

It is my thought that if that is desired by 
defendants, in the light of what I have said, the day or 
tro of rest that would have to be very closely circumscribed 



«nd I would want the defendants to go from here to their 
families and stay there and to come back here on Friday. ' 

b 

I would be prepared to hope that the government | 
could invest the resources, if it thought it necessary for 
surveillance, for some limited period so that in spite of 
the rather unpleasant duty of dealing with this kind of 

matter at all, the Court could appear to be less than 
absolutely Inhumane. I 

Xa there anything the government wants to aay I 

about that? | 

MR. VBKD I I can understand the Court's feelings, 
your Honor, but I think f tom what 1 know of the testimony 
in these record, as ta-etat the men were doing Thanksgiving. 
Hr. Ramos testified they all went to th. H.vermeyer club 
without their famine, end got drunk and snorts cocaine. 

That Is the way they spent Thanksgiving. 


RSPORTEKS 


^ ‘ _ . toaTe>OTAlES€OURT HOUSE 

»ir. , km rwumm*. cbmlaiidt 


rs'.y 33 


4121 



\? 



% 


& 


2i 


22 
23 S 



'• vs 


r 

THR COURTs The conditions of their release would ij 

\ 

provide they shouldn*t go and get drunk and snort cocaine. 

MR. FELD: But as to this notion of spending 
Thanksgiving with their families and at the family hearth * 
andoutfcing up the turkey is simply not characteristic 

V 

of what they have done on Thanksgivings past. X think that 
it poses §m unjustifiable risk. *; 

li‘ 

S 

THE COURT: Well,, do you think if they were j 

directed to repair directly to their homos from here and I j 

don/t want to pat law enforcement people to an undue burden ! 

ii 

and expense, do you think you could have some sort of 

surveillance maintained to see they are not going anyplace !' 

8 

but horn© and back here? jj 

MR. FEFFER: May X respond to that? j 

The notion of asking law-enforcement officials I 
to sacrifice their Thanksgiving Holiday working when they 1 
would not work otherwise, to leave their families to j 

surveil the houses of the four people just convicted of a 
narcotics violation, the answer very simply is that it would j 
put a great burden on the people, to find people to place J 

those men under surveillance for the next 24 or 36 hours. | 

j 

The man provided would be definitely men who were I 

\ 

otherwise going to spend time with their families. 5 

j 

THE COURT: Well, that is an argument. I thought \ 

MUICT COURT REPORTERS !; 

! wres COJJRT HOUSE ti 
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yois could gat people on duty to sea that they went home 1 

£ 

today r which is not Thanksgiving and have same means of | 
checking that they stayed home and came back Friday. [ 

MR. PEPPER: Very definitely not. The men I 

working tomorrow have other assignments , it would mean gettinjg 

I 

a whole new grow of man who weren't going to work for this ( 

» 

. *. 

purpose • 1 think what Mr. Bfettd said as to the way these > 

' * 

men spent their prior Thanksgiving has some merit and is 
pertinent when we consider how they spend tomorrow. 

MR. SIOTNICKs I am not a member of the law- 
eniforcement agency but an officer of the Court. I would be 

J 

willing to do the following. The record may indicate that | 

li 

Mr« Capra resides close to where I reside. I would repair jj 

I 

,i 

with Mr. Capra to my office so I can take care of a few j 

matters as I must and then go home with Mr. Capra, make f 

■ ' j 

sure he went home. Tomorrow morning before I would go out 

f 

for Thanksgiving I would call Mr. Capra's home and make 
sure he is there and coma back home and spend dinner with 
my family and make calls to his home and Friday morning I | 

would go to Mr. Capra's home and pick him up and drive him f 

S 

down here, your Honor. 1 think that I can be an effective l 

I 

law-enforcement agent as any detective and if Mr. Capra 
fails to answer my calls X will indicate to the Court that 
I would immediately call and indicate that aid I will call 1 


m w mM. 
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them in esse they ore fearful name thing la going to 
happen to tie. 

There it* also the New Rochelle Police Department 
which regularly smrveila the area and during the course 
of this trial I have been informed by my client that they 
are surveilling his home. 

That is not the issue right now. 

Th© issue is that I will serve as a police officer 
and make whatever arrangements are necessary to satisfy 
the government and to maintain thepropar surveillance of 
Mr. Capra so that he can spend this Thanksgiving with his 
family. 

THE COURT : That sounds like a c>gant and 
conetructive thought. Do you say that if he in the 
course of your surveillance is not at home as he is supposed 
to be you would report that? 

MR. SLOYNICK: H03t certainly, your Honor. If the 
Court ordered me to do ao I would. 

THE COURT? I would not order it. I can't order 
you to do that and I assume if you are going to do that and 
to administer that that Mr. Capra would waive any attorney™ 
client privilege to the extent of your doing what you said 
you would do, right? 

DEPENDANT CAPRA* Yes, sir. 
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MR„ HC AL3VY : Your Honor, as you know I am 
admitted as 1 say in New Jersey and I have been thinking 
that Patrick Guarino, who is a member of the New York Bar 
and as your Honor well knows has been here many times ! 

i 

working things out with Detective Nauwens and the j 

government officials concerning wiretaps and what nave ; 

I 

- * i 

you, he .-las not suggested it to ire but 1 say if I had 1 

to do eo I would do it but it seems a simpler j 

solution to have Patrick and Leo spend Thanksgiving | 

together if there is any question. 

THE COURT: Where, at Leo's? 

i 

MR. PATRICK GUARINO: Wherever it would , j 

satisfy the Court, your Honor. j 

'•ten aw? rou are not a lawyer,. Hrv>at ! 

Guarino, but a brother and I don't know to what extent you 
are prepared to stretch your loyalties. 

Mr. Slotaick said that if his client would take 
elf he would report it. Ytould you be prepared to make a • 

similar representation? 

MR. p. GUARINO: I don't have in my mind that he [ 

V # 

would flee but if he should I would give my word that I would! 
report it. j 

l 

the COURT » You will Stay with him through \ 

Thanksgiving? | 
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MR. P. GfUARXNO: I will take my family and go to j. 
his home and stay with them. 

' 

THE COURT: Mr. Pei tell? [ 

i 

Are you ready to do soma thing along this lino? i 


HR, FEITBLL: I have to go to Washington i 

tomorrow. I 

I 

THE COURT: Thanksgiving? \ 

f 

f 

MR. FEITBLL: Yea, Judge , to meet with the other jj 
attorneys who are waiting for me. I don't intend to leave f 
until the middle of the day but throughout the entire ji 

. I 

day would be in telephone communication with Mr. Dellaoava j 
at his home. I have the number. 

THE COURT: He has two residences. What do you 

refer to? 

MR. FEITBLL: irv the Bronx with his wife and son. 

I could call through tha entire day on a two-hourl 
basis, call in there and I am familiar with his voice and 
if he didn't get on the phone I would call the United States 
Attorney and let them know. Maybe you could express an 
impression with respect to what I just offered. 

MR: STONE: Your Honor, I live in Long Island 
and I will be hone all day. I have only known the defendant 
since this case but I would gladly keep in telephone 
communication with both Long Island residences of Mr. 
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THE COURTS Ms have taken care of Mr. Guarino. 
Let me do one at c time. Thank you, Mr. Stone. , 

you are saying la you would taka on the 
responsibility for Thanksgiving and for having him turn 
himself in to the marshal here or at ffest Street! 

MR. FEIYELL: I won't be here Friday morning. 

TH3 COURT? But who will be responsible for 
aeeing that he turns himself in? 

MR. FEITBLL: There is another attorney, it ie 
not that I want to shirk the responsibility but I can't 
tell Judge Richie ~ 

TBE COURT: I understand that. When I say take 
responsibility, I mean see to it that: it happens. You 
don't feel that ymi are able to do that? 

MR. F3ITELL: I won't be hare. 

THE COURT: You don't think the risk is such that 
your enjoining upon him the crueiainess of getting here r- 

MR. FEITBLL: Yes, I haven't the slightest doubt 
in my mind. My relationship with Mr. Dellacava throughout 
this past number of months has been quite good. This man 
never disappointed me once. He has always been where he 
has to be. H e has been completely direct and candid with 
me and I have the greatest faith :Ln him that he will appear 
Friday morning. I haven't got the slightest doubt. 
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THE COURT: You will keep in touch with him 
by telephone In rtot more than two-hour intervals tomorrow? 

MR. FKXTELL: Yes, Judge. 

Prom Washington as well. 

THE COURT: You can reverse the charges. 

Mr. Levenson? 

MR. LEVENSONs I was going to make the same 
suggestion that Mr. Feitall did. I was going to suggest 
that I make calls at irregular intervals of not less than 
say six times on Thursday and if you wish to give me a 
number of times today and X will make a representation that 
in the event that he didn’t answer or his whereabouts ccmlotn ' 
explained, X will call back in five minutes, X will 
call Mr. Feffar or Mr. Feld at any number they wish to 
give me, X am going to be with my family on Thanksgiving 
an£ unfortunately t am not anywhere near Mr. Jermain, I 
live in Manhattan. But X will make that representation 
to see that he gets here on Friday morning. 

THE COURT i All right, look, gentlemen, there is a 
risk in everything and I think it is minimal and courts are 
supposed to take cognizance of human things regardless of 
how people spent other Thanksgivings . All X have in mind 
for these four defendants who are not now incarcerated is 
this: I am going to allow them to proceed from here to their 


*tumm CHStMCI GUMT Rfc-WRTSiRS 
STATES COURT MOUSE 

SaUfcfil?. MX, MX mm Tnuwtolfc QlBWHW >4580 . 



rag 41 412g 

hcmas: . X am going to instruct thaw and X am now Instructing 
them thay are not to go anyplace else except thoir 
homes and stay there through Thanksgiving Holiday. 

That with the collaboration and safeguards the various 
attorneys have spoken of, they are to turn themselves in 
to be remanded after 10 a.m. on Friday, November 23. 

Where would they report to u the marshal? 

MR. FEFFERs Yes, your Honor. 

THE COURT: I am going to remind the defendants of 
something that they know about, that is there is a bail 
reform or bail jumping act that the failure to obey the 
directions I have just given you which are on tho record 
ad which I think are clear enough, may well constitute 
bail jumping? that bail jumping is a felony, not hard to 
prove, punishable by 1 believe, up to five years in 
prison. 

i 

MR. FEFFERs Yes, your Honor. 

THE COURT: I suggest it because 2 think it is 
iealistia that apart from any legal rules, a defendant who 
has a case on appeal and has started off the appeal time 

i 

* * f 

by jumping bail, is likely not to be an object of special 

jympathy in the appellate court, assuming that that might j 
not just vieiate his contentions altogether. Those are j 
$ie things that I think I will order. 

S0UWS3N OISTiiSICT COURT REPORTER? 
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3- think the government lawyers have been busy . 

conferring,. Is there anything you want to say? 

MR. FEFFER: Yes, your Honor. We would like 
one further restriction placed on the conditions of bail , j 

that agents of the drug-enforcement administration be \ 

i> 

permitted to call the residences of each of these men on ,, 

( 

an hourly basis to speak to them Individually and make sure f 
they are present. f 

H 

'4 

MR. LSVENSONt If that is done , then I think there jj 
is no need for counsel to do it. I don't object, I just 
want to know if we can be excused from making those 
phone calls if the agents from the Bureau of Narcotics and 
Dangerous Drugs do it. 

THE COURT: No, I won't release you because I am 
relying on you. X think that every two hours calls ought j 
to be enough. 

, i 

MR. PEYPERs Fine, your Honor. 

THE COURT: The defendants, meaning Jermain and 
Dellacava and Guarino and Capra will understand that they 
are expected to respond to those telephone calls, just 
to indicate they are present at home. 

MR. SLOTNXCK: Through the 24-hour period? 

Night and day? 

MR. peppers X think, your Honor , starting off in 
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the morning and having it go through approximately to the 
midnight area. 

Incidentally, x informed the Court that it is 
our intention for those portions of time any telephonic 
communication is not maintained, to keen these men under 
surveillance even if it means taking people away from 
Thanksgiving but we are going to do it. 

THE COURT: Well, I really would not desire to 
be the instrument of taking anybody away from their 
Thanksgiving. 

MR. PEPPER: Your Honor, very, very frankly, it is 
fine for defense counsel to ait here and assert their 
great faith in these defendants but we don't share their 
view and we think that when these people are faced with 
and the circumstances that I fully explained, that a day 
with their family is not justified and most respectfully we 

are going to take whatever means we can to insure that they 
be here Friday morning. 

THE COURT: All right. I think I will leave that 
to you. l have disagreed a little bit with you and a lot 
with defense counsel and that is my job, not to be 
excessively nice. 

Are there any questions on the conditions of the 
interim time before Friday? 

i mm usrmcr court repok -ters 
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MR. LBVENSONs Yes, I aw not clear. When should 
the telephone calls begin and end. Mr. Feffer indicated 
that 12 o'clock. 1 think that is a little late. I would 
like to knot-7 what time you want wo to start making the phone 
calls and when I should stop and 7. will do it. 
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THE COURT: Yes, I think you ought to start calling ! 

j 

beginning about two hours from novr which I think will give j 

c 

you enough time for Mr. Jermain to get home until you reach j 

him and then keep calling every two hours until about \ 

S 

1.1 or 12 tonight and resume in the morning about 0 or 9 a.m. j 
and keep calling through the day and the same applies 
to Mr. Feitell and the condition* that 1 have agreed to for 
Mr. Guarlno and Mr. Capra are different and I take it you 
are not asking for any modification of those except to have 
your people call you say. 

MR. FEFFER s Yes, that is correct. 

MR. MC ALEVY: Just one point. Mr. Guarino 
informs me that his car right now is in Westchester County 
and we just request that he be permitted to go to 
Westchester and pick up his car, ha can get a ride up there, 
and go to Long Island. Because he has no way of getting 
over there, which is right near Mr. Capra's house. That 

is right now. He drove over and they came down together in 
one car. 
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MR* FBFFKR: We have also been informed that; 

Mr. Guarino has not been living at home for quite some time 
and we would like to have his present home telephone number, 
for each of these men. 

THE COURT: I think Mr. Guarino and the other 
gentleman, I take it you are leaving to go home with your 
families? 

DEPENDANT GUARINO: I certainly am and I have been 
living at home but bec ause the first time I came to Court 
1 was late, I have been staying a little closer to the 
courthouse so I will be able to be here on time. I have 
been living at home with my wife and children. 

THE COURT: Do you want the address? 

MR. PEPPER: Just the telephone numbers of the 
four residences. 

THE COURT: All right. 

(Telephone numbers supplied to government counsel.)! 

THE COURT: Now, the order on this matter is very 
simple, so we don’t have any ambiguity, that on the 
government's application, the defendants Capra, Guarino, 
Dellacava and Jerraaln may be and will be remanded to the 
date of sentence for reasons we have discussed, but that the 
time for them to surrender themselves for that remand is 

l 

adjourned from now until 10 a.m. on Friday, November 23. 
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MR. FELD: Your Honor, I don’t believe we have 


a date for sentence. 


THE COURT: No, I was just about to look at that. 


We will set sentence of the defendants for 


December 27, at 10 a.m. 


MR. BLACK STONE : Your Honor , may I just say that 


the Court has already in its possession a very recent 


probation report on Mr. Harris and the usual lengthy 


delays for preparation of an appropriate repdrt 


in the case of Mr. Harris, there is one current and I 


thought perhaps we could sentence him sooner. 


the COURT: No, I won’t because although sentence 


is not a perfect science, one of the things it seems to me 


we ought to do in a case involving a group of .defendants is 


to give some consideration to them altogether, one against 


the other, and I would want to consider Mr. Harris in that 


light, apart from what I may have read heretofore about 


him in a report. 


MR. STONE: Your HOnor, could I have any day 


after the 1st of the year? 


1 plan to go away that week. 


MR. FEITELL: I do too, it is a school holiday. 


MR. LEVENSON : That is the Christmas vacation. 


MR. FEITELL: i made arrangements to be away with 
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my family. 


THE COURT : The weak after is January 3, 1974. 
Is that agreeable? 


t 

5 


MR. LEVENSON: Yes, your HOnor. I 

} 

TEE COURT? I will ask the clerk to see to it that j 
theprobation office has its report available for me on j 

December 31. j 

i 

MR. STONE?? What time, your Honor. I 

THE court? 10 a.m. 

THE CLERK? Room 1105. 

THE court? Any other business? 

MR. SLOTNICK: Yes, your Honor. If the 
probation report is ready on or before December 30, may I 
now make an oral application for l:he right to see the 
probation report? 

THE COURT: I have asked for it on December 31 and 
let me just see. it appears I am going to grant your 
application and I just want to look at the logistics on this. 
December 31 is on a Tuesday and is a holiday, will it 


serve your purpose if you sea it on Wednesday the 2nd or is 
that too late? 


MR. SLOTNICK: I would prefer to see it as early 
as I could. 


THE t 4JRT: Let me revise my request of the 
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probation office. I want the presentence reports j 

j 

delivered to me on December 28 by noon, and counsel can j 

make arrangements with my office to see the presentence J 


reports about their respective clients on Monday, the 31st. 

1 think too in the light of the nature of the case I 
and some of its obvious problems, this would be an 
appropriate situation in which to request sentence 
recommendations from the United States Attorney and I do so 
request. 

MR. FELD: We will, your Honor. 

THE COURT: That means you too cam see the pre- 
sentence reports sometime on the 31st. 

Anything el3e? 

MR. SLOTNICK: One other matter. In view of the 
terms and conditions your Honor just rendered with respect 
to the remand, may the defendant appear at the probation 
department office on Friday after they turn themselves in to 
the marshal * s office and do so while they are in custody 
and not take up the time today? 

They can forthwith repair to their homes. 

THE COURT: Well, can probation take care of that? 

THE CLERK: I will take the slips down and tell 
them they will see the defendants Friday morning. 

THE COURT: All right, try to make arrangements for 


H5I !£ ’ 
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the marshals to hold them hare for the purpose of having 
probation see them Friday morning. 

MR. LEVENSON: The remand is at 10 o'clock j 

Friday morning in Room 22 downstairs, the marshal's office? j 
• THE COURT r Yes. 

* 

■ i 

Anything else, gentlemen? 
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the courts For sentencing. United States of 
America v 0 John Capra, Leoluca Guarino.. Stephen Della ! 

A 

CaTO * Robert Jernain, and Alan Mori-i* T o 

twriiso Is the government ] 

ready? j 

1 

MR- CURRAN: The government is ready, i 

HR. SLOTHICK: The defendant Capra le ready- with j 
reaard to certain motions that are atill pending before 
the court as far as I know. yo ur Honor. 

thb COURT: What motions are those. Mr. Slotnick? 
MR. SLOT-NICK i We have asked for a preliminary i 
hearing due to the fact there was pre-trial publicity 
*»d in response to a communication iseued by your Honor 

! “ a “ fUIther ' “““"ication iseued by the government, and 

I placed before the court I think some six or seven pages 

in which x ultimately requested a hearing and an ultimate 

dismissal. I am not sure whether thafs been decided* this 
point o 

?HE COURT: Is there anting else you have pending; 
You said you have certain motions pending. 

MR. SLOTNICK: For the record x would renew my j 
request for judgment of acquittal. 

the COURT: i have of course studied the problem j 

° f ^ bliCity “ d th ° that were made in response 

to the memorandum that I published on I think November 27th. 

S03/5>3£5?M SHSIRtCT COURT REPORTERS j 

iJWITO STATES COURT HOUSE 

F(3LEY SQUARE 1 , KY., C MoY 0 IffiSSS? TELEPHONE j O3 rtl?<vi0T 7-4JJT J 



moth 3 

I think it 0 3 already been made clear that this co ur t does 
not view as trivial or insignificant the events surrounding 
the arrests that led to my mem or andum „ 

I have written down some thoughts on this subject 
which I will try to get typed up and published in the next 
day or so for the guidance, I hope, of the people in law 
enforcement and perhaps the rest of us, but specifically 
on the motion, though I do not think it is frivoulous, I 
concluded that it must be denied, and I do deny it* 


ii 



I believe that the impact of the unfortunate j 

business of photography and publicity attending the arrests j 
and particularly of the involvement of law enforcement people! 
in assisting with those journalistic enterprises is to be 
regretted, but I believe that within the limits of the 
precedents thus far and on the record of the trial of this 
particular case these defendants have not been able to show 
grounds of why their prosecution should be vitiated because 
of those circumstances * . 

X think it is, nevertheless, useful for us to have 
made this record, one of the reasons wia have appellate courts 
is that we get the benefit of their detachment and their J 
somewhat greater latitude in dealing creatively with the i 
matter of supervising law enforcement as well as supervising i 
ths lower courts, .' so all of that record will now be available 

t 
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for scrutiny on a higher level. At this level it does 
not serve to defeat these convictions or to warrant the 

dismissal of the indictment for which Mr. Slotnick and 
others have moved. 

I also have not overlooked the application for 
an evidentiary hearing. 1 do not believe that the paper, 
w have are sufficient to give a full and reliable account 
of the extent and character of the publicity attending 
that so-called roundup last April. 

However, in the view I take of the problem 
directly before me I am unable to conclude that a hearing 
of this nature is necessary or justified, and I do not 

intend, subject to being corrected later on, to hold such 
a hearing. 

Do you want to call the rest of the defendants? 
THB CLERK: Defendant Guarito re ad y? 

MR. McALVEY: Yes. 

THE CLERK: Defendant Della Cava? 

MR. FBXTELL: Here. 

THE CLERK: Defendant Jermain? 


sentence, 


MR. LEVENSGN: Defendant Jermain is ready for 


THE CLERK: Defendant Harris is not here, 


And defendant Morris? 


southern ojstrict court reporters 
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m ' STaBE! Defendant Morris is ready, your Honor. 
1HE COUBSs All right. 1 an sure you are aware 
this in its sire and in other respects is not a 
case. I am sure you are aware that I have followed the 
standard practice of the court and studied with care the j 

pre-sentence reports. Counsel have been given access to I 

those pre-sentence reports. 1 have read some other cemunica-i 
tions from wives of defendants I am now spared to hear | 
firm: teen counsel for the government and then counsel for 
the defense and then ffcm the defendants themselves before I 
reaching an announcement of the Judgments of the court. j 
Mr. Curran. 

MR. CTOKAH! your Honor, may 1 inquire if it is 
your Honor's pleasure to take each defendant individually 
all five at once. There is a mater of second offender 
informations that have been filed with respect to three 
of the defendants , your Honor. ! 

TaE C(XRT - I Plan to sentence them all together, j 
but obviously x have considered them and I will consider ] 
them individually, so x think all your presentations can be j 

made at once, if that is not disagreeable. j 

I 

MRo CURPAEfs Yes, sir. j 

Your Honor is familiar with the facts of this case j 
and the involvement of each of the defendants in the j 

SOUTHERN DISTRICT COURT REPORTERS I 
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distribution of heroin and cocaine on a very large if not 
massive scale in New York city and elsewhere in the united 
States. Xndeect, your Honor Observed I believe at the end 
of the trial that evidence established that these in- 
dividuals have devoted their adult lives for a long time 
to a pattern of gross lawlessness e 

The government, your Honor, knows of no crimes 
moxe heluois than the ones these defendants have been 
convicted of. 

Your Honor has requested sentence recommendations 
from the government as to these five defendants and the 
governaant would now turn to the defendant Capra, who has 
been convicted of counts 1 through 5 of the indictment <. 

This defendant is 33 years old, was married at 
the age of 17, and has three children o Capra told the 
Probation Department that his employment for the last 

yeart! consisted of loan sharking and gambling, as well 
as operating in 1969 and 1970 the Music Box records store 
at 116th Street and Pi rnt Avenue in New York County,* 

Capra has bean living in,Wew Rochelle where he 
owns a $100,000 home, although! understand the Internal 
Revenue Service has a $634,000 tax lien on the home and 
Capra 0 e other assets . 

Capra «s prior criminal record consists of two 

southern district court reporters 
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bookmsking arrests in 1965. one of which resulted in 
acquittals The disposition of the other is unknown, and 
a Misdemeanor conspiracy arrest in 1970 for which he receive. 
® conditional discharge „ 

The facta of that case as we understand them 
is that he conspired to defraud a construction company 

by padding the payroll. The defendant as your Honor knows 
has been a prime mover in this conspiracy. 

This defendant faces a 15-year jail sentence as a 
»»*i»um and_maximum fins of 525.000 on each count, except 
for count 2, which calls for a maximum on which he faces 
a maximum jail term of 20 year's and a fine of 520,000. 

It is the government's recommendation, your Honor, 
that this defendant be sentenced to a 15-year jail term 
and a 525.000 fine on count 1. and a 15-year jail term on 
each of counts 2 through 5. to run concurrently with each 

other but consecutive to the sentence to be Imposed on 
count lo 

TOE COURT: I think you might just as well go 
ahead with all five defendant®, Mr 0 Curran q 

MRo CORRiyss Your Honor, the next defendant 

is the defendant Leo Guarino and as to this <fef endant I 

believe tha a prior federal offender information has been 

filed with the court „ The government, pursuant to law, has 

SOUTHERN DISTRICT COURT REPORTERS 
■ UNITED STATES COURT HOUSE 
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received no written response contesting that information . 
However, there has been no, as far as I know, jour Honor, 
admission or denial to the court of the allegation in 
that: information o 

TOE COURT: you are talking about the 1959 — 

MR. CURRAN: Yes* your Honor „ 


THE COURT: 


conspiracy involving heroin? 


Honor? 


MR. CURRAN: Yes* your Honor „ 

3BB comer: $dl right. Go ahead. 

MR. COHKAN: Did yon want me to proceed, your 


■THE COOKS: Yes. 

BE. COHKAH: This defendant, your Honor. i« 38 
years old, married, and the father of two children. At 
the age of 17 he left the Marines and we understand v-g-n 
anorting heroin until 1958 when he took his first intra- 
venous injection. According to him he had a $15 a, day habil 
until he entered the Public Health Hospital in Port Worth, 

Serna, where he stayed for several days before retur ning 
to New Yorko 

He then need narcotics until 1959 , when he was 
arrested for violation of the federal narcotics laws and 
«lao for attempted robbery. a. received a fiva-year con- 
current jail sentence os both charges and was released in 

S0IIVHE8N DISTRICT COURT REPORTER'S 
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®0E COURT: In other words* you would give the 
same sentence to both Guarino and Capra? 

MR* CURRAN x Yes# your Honor , 

THB COURYs The prior conviction there la not 
especially weighed in your judgment? 

MR. CURRANS Well* your Honor* the defendant 
Capra has no prior federal narcotics conviction. 

THE COURT: That is why I asked you in the 
case of Guarino. 

HR- COSKSH! He have taken that ptior conviction 
into consideration, your Honor, in making the recommendation- 
It would be the maximum jail sentence under any one of i 

counts 1, 3* 4 or 5. 

THE COURTS Okay. 

MR. CURRAN: The next defendant* your Honor? 

THE COURT: Yes. 

MR. CURRAN: Stephen Della Cava is 48 years old* 
married and the father of two children. One of his children 

is serving a federal narcotics sentence having been convicted 
in June ox 1972 „ 

Della Cava°s employment record shows his last job 
was this January* 1972. Since then he has been unea^loyed* 

obtaining money by, and I quota hustling around the neighbor- 
hood and gambling,, 
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DeXla cava received an honorable discharge | 

from the Army and has completed two years of high school. 

He has an extensive criminal record and this is his third 
conviction of violations of the federal narcotics laws. 

In 1946 he pleaded guilty to the sale of heroin j 
and received two years 8 probation. In 19S8 he also pleaded 
guilty to aale of heroin and received three years 0 probation] 
In 1959 he was arrested for violation of the federal I 

narcotics laws and that case was dismissed. m 1964,, he | 
was arrested for grand larceny and this case was dismissed j 
because of ,: no witnesses. 1 * ] 

Ia he was arrested for forgery of a driver ° a ! 

fi 

license and was fined. And in 1968 he was arrested for j 

assault and fined $100 and 30 days in prison. in 1971 | 

ji 

he was arrested for violation of the federal narcotics laws 
and that cause was dismissed. j 

in 1972 he was arrested for conspiracy to possess 


a dangerous drug and this case was also dismissed. 

I 

Your Honor, this is this defendants, as i said, j 
third federal narcotics conviction. There are informations j 
alleging the three prior convictions which have been filed 
with the court and served upon the defendant. 

This defendant faces, on counts 1, 3, 4 and 5, 
as a second or subsequent federal offender, 30 years in 
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jail and a $50,000 fine, and on count 2 a maxim penalty 
of 40 year a in jail and a $20,000 fine, with a minimum 
mandatory penalty on count 2 of ten years in jail* 

It is tha government " a recommendation, your Honor, 
that thifl ^fecdaat be sentenced to 30 years in jail and 
a flne of $30 ' 000 on count 1, that he be sentenced to 30 
years on each of counts 2 through 5 to run concurrently 

with each other and to run concurrently with the sentence 
on count 1„ 

The next defendant, your Honor? 

the COURT* YeSo 

MR. CURRAN: Robert Jexmain. This defendant 
is 38 yeses old. married, and divorced with three children, 
hince 1960 he baa been living with another woman and we 
understand has three children by her, Mr, Jermain'e father 
died when he was two, and hia mother went to work in 

a garment factory end later wae a housekeeper at 
Uni varsity o 

Mr, Jermaln claims to have attended two years 
at Benjamin Franklin High Schoolo However, there is no 
record of him there. 

He claims to have worked in the construction 
company u la record was found in that company to which 
isa referred the Probation Department 0 
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MTo Jermain has been living in a house he 

purchased for $45, 000 and added wa understand a $10,000 
swimming pool., 

Jermain *s prior record included a drunken driving 
convxetioa in 1972 for which he was fined $50 and had his 
license suspended. In 1971 he was arrested twice, once 
for possession of stolen property and once for violation 
of the federal narcotics laws. Both charges were dismissed. 

This defendant, your Honor, faces on counts 1, 

3, 4 and 5 fifteen years in jail and a $25,000 fine, and on 
count 2, twenty years in jail and a $20,000 fine maximums, 
with ©a count 2 a minimum mandatory sentence of five 
years in jail. it is the government °s recoouendation, 
your Honor, that he be sentenced to fifteen years in jail 
on count 1, and five years on each of counts 2 through 5, 
to run concurrently with each other but consecutive 
to the sentence on count 1. 

THE COURT: Which would make a total of 20 years? 

MR. CURRAN: Yes, your Honor. 

Did your Honor want me to go to the final, the 
^ifth defendant? j 

f 

THE COURT: Yes. 

i 

MR» CURRAN: The fifth defendant I believe is j 
Ala ” m£Kia ° Mr ° Morris is 30 years old, married in 1965, 1 

WJj DISTRICT COURT REPORTERS 
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and divorced in 1970, with one child. His parents were | 
divorced when he was young and he lived with his grandmother 
and grandfather. Be was taken from school in 1959. H is 
employment consists of working for his stepfather* trucking 
company in Detroit, from 1961 to 1967, and as a shoe repair- 
man in Detroit from 1957 to 1959 „ 

Mr. Morris 9 criminal record goew back to the age 
of 12 when he was arrested for larceny and assault and 
received probation. A year later in 1957 he was arrested 
for attempted robbery and that case was dismissed,, 

In 1958 h ® wa ® arrested for carrying a concealed 
weapon and again for larceny. He received probation on 
each case. 

In 1959 he waa arrested for theft of an auto 
comnitted to a boys school fro, which he escaped 
the aane year. In 1960 he was arrested for accosting and 
soliciting and received a $50 fine or 30 day»„ i„ 1963 he waa 
arrested for conspiracy to ccsmit larceny and was aemenced 
from one to two and a half years. , . 

in 1967 and again in 1969, this defendant was 
arrested for carrying a concealed weapon and received fines 
or short imprisonment on both occasions 0 

In May, 1971, he was arrested for narcotics in 
Ohio and that case was dismissed. 
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in October, 1971, the defendant was again 



arrested for narcotics in Ohio and received a sentence of 
ton to twenty years. In June and August, 1972, while he . 
was on bail from the Ohio case, he was arrested for nar- 
cotics violations in Michigan, two of then X believe, your 
Honor. The first case was dismissed and the second case 
in Michigan is still pending. 

. Your Honor, this defendant also has a prior federal 

. 

! i 

narcotics conviction, and the government has filed the 
appropriate information as to him. He therefore, because 
of that conviction, faces a maximum penalty on count 1, 

s 

the only count in which he was named and convicted, of 

i 

30 years in jail and a $50,000 fine. 

It is the government B s recommendation, your Honor, 

that he be sentenced to 20 years in jail concurrent to 
«* 

the sentence now being served. 

I might say, your Honor-- j 

THE COURTs When you say "concurrent, ®* you are 
aware, or at least my pre-sentence report indicates, that he 
has been sentenced in the Eastern- District of Michigan 
to a sentence of five yeans ,which iv to commence after 
the service of his Ohio state sentence. j 

MR,. STG3S j That is sy information, your Honor, and 
I believe that was bought out to the ccurt on prior 

*4 . 
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occasions o X also "would like to be heard on the second 1 

o£fender information, which X think: is erroneous as a 
matter pfi law. 

VBB COURT: x think it is academic as a matter of ] 
reality, but I will certainly hear you. in any event, j 

there is that consecutive federal sentence to begin after 
the Ohio sentence. 

MR. STONE: That is correct. 

. 

THE COURT: i just wanted to understand the meaning 
of your recommendation. are you suggesting that this court 
should recommend the state prison as a place for the service 
of a portion at least of this federal sentence? is that 
what you are saying? 

MR. CURRAN: X guess it would have to be done, 
if our recommendation were going to be followed by the 
court, yes, your Honor. J 

THE COURTS There tire other ways to accomplish 

jj 

that same thing, and it is sort of technical, but X wanted jj 
to understand what you have in mind. 

MR. CURRAN: It would be 20 years concurrent 
with the jail sentence or sentences which he now is serving 

or faces. % j 

j 

That concludes the government D s statement and i 

recommendations, your Honor, except to note that the 

SOUTHERN DISTRICT COURT REPORTERS | 
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recommendations as to three of the defendants were based 
upon the prior, at least in part upon the prior convictions 
to which tine defendants have not — have neither denied 
and they have not pleaded to them, either. 

THE COURT: Okay. 

I think we will, proceed in the order in which 
the defendants appear in the indictment „ 

Mr. Slotnickp 

MR. SLOTHfICK: If I may, your Honor, Mr. Curran 
has used the oft-used end of trial or sentence phrase the 
biggest and the largest and the most which was used prior 
and subsequent to the jury verdict. I have heard that in 
this courtroom upon many occasions with regard to heroin 
cases. Apparently every new conspiracy indictment is the 
biggest and the largest and the most. 

Today Mr. Curran says that this is the most heinous 
crime. X don°t really think he means that, i don ' t 

think he believes that, x don“t believe anybody can say 
this is the most heinous crime. 

Your H©not is called upon to do a most difficult 
task, and I understand what the problems are. There is a 
style in this country with regard to people who are convicted 
of heroin conspiracies and it does not work well with regard 
to them, it is a very difficult thing. I as a lawyer and a 
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member of tbia bar with little acquaintanceship of heroin 
conspiracies other than what x read and see realise 
ttafc. nmber 1. it ia , different type of ewe, it i. not 
» hijaclting caae^ it i8 not another type of CMe to try. 

The judges eventually to sentence defendants 

° ften 1 9Ue8s ** <» these type of cases, it is 

a More difficult case to try. it is a difficult crime. and 
the judge sentences the defendant whether it be based on 
deterrence, punishment or rehabilitation, and usually the 
sentence, are rather dramatic, on behalf of John Capra 
I have a very strange situation, because x represent a 
33-year old nan. Again not to be autobiographical he ia 
younger than I as, judge, not only ie he 33 but he's 
sot a wife and three children and a home that i. encumbered. 
*»nin. Mr. Curran aeked for a $25,000 fine, i don't think 

he really Means that, your Honor, because you are well aware 

of the fact that there in » 

XB a $634,000 assessment against Mr 0 

Capra. So where ia he going to get the $25,000? 

The Probation report which I would like to get to 

inter indicates that Mrs. Capra is about to go out into the 

Job market. Shat is not a rather unique situation, shat ia 
true. 

But I ask your Honor to give Mr. Capra certain 
credits. We have heard the debits and your Honor ha. heard 

sctnHERNfiBrrtttcr court reporters j 
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the trial and your Honor has heard the testimony of my 
om client. I ask your Honor to consider the following 
things, and 1 have sketched than out as they have occurred 
chronologically, and as they are of importance to me and 

i 

perhaps to your Honors j 

The defendant was arrested at a late hour in hia j 
b«ae in front of his wife, in front of his childrens in j 

front of their visitors* a not rather uatraunatic I 

propositions j 

Perhaps he should have been arrested. The question! 
comes down to the reality of the arrest. What effect has 
this had upon John Capra? your Honor hae read a Probation 
report detailing a man who is extremely close, extremely 
conscientious with regard to his family, a Probation report J 

that details a love of children that might be rare in other j 
situations* | 

So I suggest he gets a credit for this awesome 

thing that occurred in front of those he loved end in front 

of perhaps maybe the only important things in his life. J 

There is a second factor in the arrest which your j 

Honor detailed and which came out at a hearing, the fact j 

that an uninvited guest was in hie home. Hot that the agents 

were invited, but in came a newspaperman who reported in 

detail, wr. Capra"* children - and they are not here thi. 
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morning, your Honor, at Mr, Capra^s wishes not at mine — j 

because he did not desire to expose them nor his wife nor j 

his sister w his aether nor his father to vhatfe going on | 
right here. | 

I 

x aafc@d that they be here, I felt that their ' j 

presence. In all due candor, might aid the court, but Hr. ! 

Capra absolutely forbid it for the stable reason that his 1 

concern outweighs his ow rtf j 

1 

So there was a newspaperman in hie house and j 

he reported everything that he saw. and the Capra children j 
were told about it in school, and the Capra family found j 
and your Honor may not know this but they found various j 

articles on their lawn, they received various mail, they j 

received tad publicity, they received the jeers of their 

neighbors, and they were generally considered rather strongly 
in their canmunity. 


As one juror said, strangely enough, who knew 
Mrs, Capra, "Well, there °s been talk in the coarounity. « j 

It is a credit for Mr. Capra. It may be a credit j 
arising out of a debit but it is something the court has 
to consider. Because whether your Honor sentenced him for 
deterrence, punishment, rehabilitation or for whatever reason 

I 

jj x suggee & he has to consider all of these points as to what 9 s j 
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| happening or haB happened to this man„ 

I 

I suggest one other thing , That certain credits 
arise out of certain debits promoted and prompted by the 
government. Publicity was an unfortunate situation, I will 
get to more of that later. 

Pre-trial motions. And one of the other credits 
Mr 0 Capra gets is the fact he has lived through all this, 
chat he has been faced with the great trauma of sitting 
through the pre-trial motions, where he was suddenly told 
by his attorney that "In order to sustain the constitutional 
right, John, you have got to take that witness stand and 
you have got to testify," Out of the blue, I wasn't pre- 
pared for that. He wasn't prepared for that. But after some 
determination and perhaps it was a wrong determination, per- 
haps it was a devastating term, he got up on that 'witness 
stand, your Honor, and he testified, and he told the court 
what I believe to be substantially, if not totally, the truth, 
that he was involved in a heroin conspiracy. He didn't 
say it proudly, he said it because that's what he had to do, 
ayidi he indicated that to the court. 

It is a strange thing. It is the first time that 
I know that this has happened In this courthouse. Again, it's 
a heroin case and I think your Honor has to give Mr, Capra 
some credit for that,, 

iQOTJcr oomr reporters 
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j ®he Probation report indicates in a rare ex- 

pression of candor "Capra admitted what he did." 

Well. I think he gets a credit for that, your 
Honor. Because 1 think Hr. Capra has learned southing 
with regard to the world we live in and with regard to 
the prospects that he faces, because Mr. Capra is not an 
un talented man. H e is a rather talented individual. And 

«e will get to that later, too. But again I dare trek off 
niy chronology 0 

!• 30 Mr ‘ Capra " ent through the pre-trial motions 

with all of the hopes and the anxieties of a defendant. 

There was a lot riding. with all the hopes that perhaps 
your Honor might grant a motion to suppress, that perhaps 
by some constitutional right or some twist of a word or 
whatever it might be this heinous indictment would be dis- 
missed against him, using Mr. Curran's term. 

But it was not. And so faced the pain and agony 
of trial. I think your Honor must give him a credit for 
that. I think most defendants should get a credit for that. 

JUat the factw th at they have to sit through a trial of 
this magnitude has a certain effect of deterrence, a certain 
effect of rehabilitation, and a certain effect of punishment. 
I think punishment being the greatest. 

So he aafc ‘hrough the trial and he listened to the 
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people, and he saw what went on, and he saw certain 
identification of him that were made and certain that 
weren’t. He heard a Jury come in at one point and say that 
they couldn’t come to a decision, plainly asking to go home. 
And it was the ultimate of pleasure that perhaps Mr. Capra 
was too • freed for the moment because a Jury had disagreed 0 
And then there was the ultimate pain. Your Honor told them, 
and rightfully so, and I say it for the record, go back, 
there are more counts, deliberate further . 

And then we went through, the day before Thanksgiv- 
ittg, and Mr 0 Capra sat and the Jury came in, and I told 
Mr. Capra before the Juiy said it, for whatever it is worth, 
that there was no question in my mind that he had been found 
guilty. .C told him that the night before, because of the 
note, the last note that came out and because of the 
response. 

He went home the night before, stepping back a day, 
in pain and agony and spent what he felt might be the last 
day with his family for quite a period of time. Until the 
Jury came in and they found him guilty. And Mr. Capra 
deserves another credit for that, your Honor. Because when 
that happened, forgetting about his own personal situation, 
there was a certain pain in the audience, there was a 
certain feeling, there was a certain outburst. And that was 
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Mr. i-apra s family. Hot hla , children, just hla wife. 

tofl then there were the terrible thing, that were 
.aid about Mr. Capra, and then there waa an argument and 
ultimately the remand. 1 think he la entitled to a credit 
I for that. And then there waa the great act of humanity 

I "** ° 00Urred fr °” the •"« to Which it aaid to „r. capra 
you can go home for Thankaglvlng, and perhapa the laat 

toankaglvlng that he would apend with hla family for several 

yoara. But the court allowed him that privilege. And 

»hat happened with regard to that la past history, and 

terrible history, much of which your Honor doesn't know, 

and many credits Inure to Mr. Capra's benefit as a result 
of that. 

Well, we all know there was a great flurry of 

publicity „ we all know, and I guess it ^ » 

* x guess it; is no great secret, 

that your Honor was harshly criticised In the press, on TV, 

Oh the radio. But we all know that your Honor was right. 

Ihe defendants came back. They surrendered when they were 
supposed to. There was never a thought of flight. 

What happened on that Thanksgiving day and the 
evening before Thanksgiving gives Mr. Capra so many credits 
that if it was possible for me in candor to ask your Honor 
to sentence him to probation, to allow him to leave his i 

community, to Just let him go away and forget about this, ! 

camr rerortsrs j 
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I would ask the court, but In candor I can't ask the court J 
to do that because I know that In candor 1 just can't, 
and fox* legal reasons I couldn't. 

On Thanksgiving evening, Mr, Capra's house ~ 
and I guess he was one of the fortunates, because his house j 
was surrounded by federal agents who were not walking around 
bearing shotguns — they were in cars. They watched the 
car, they observed everybody, pictures were taken, headlights 
were on, as people left Mr, Capra's house whether willingly I 
or unwillingly they were forced to submit to a search of 
their automobile. Neighbors' driveways were usad, li 

and I daresay it is my understanding without permission, 
where agents Just parked their cars and kept their headlights 
on Mr a Capra's house 0 • j 

1 had breakfast the next morning with Mr, Capra, [ 
and we were followed to the courthouse, I felt as if 1 was 
under some house arrest. We were observed by agents 
carrying shotguns, and there was a certain strange air 
about the whole thing. And it was something that suddenly 
struck me. There had been many people represented in this 
courthouse and many people of worse reputation, of worse J 

repute, and who have committed much more heinous crimes I 

than Mr, Capra, but I guess it depended upon the climate, | 

and this was the climate for Mr, Capra to receive the various 
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abuses that I have dictated. 

So I ask that he get credits for all of these. 

Your Honor's order, indicating that there was Borne question 

about the prejudicial publicity, I aak that he get credit 

for that, because as he sat in West street and he studied 

and he read and saw the memorandum of the court, in his mind 

ere was this simple, simple rationale of everybody that 

sits in this courtroom, that maybe the Judge will now take 

a position and throw my case out, maybe 1 can go back home 

to my family, that is not wishful thinking, judge. That is 

agony. That is masochism and that is sadism and all terrible 

things combined into one. A man sitting in West Street. 

And by toe way, as I Indicated to your Honor, a man sitting 

in west street with a principal accuser, Earl Simms sitting 

in hiB cell. Hot only sitting in his cell but as his bunk 

mate, and I ask that he get a credit for that. Because that 

to me was totally unbearable, and 1 don't know whether it 

was done purposely or it was not done purposely, but I 

think it was bad choosing and 1 think somewhere along the 

line that it shouldn't have been done. I think it was 
wrong„ 

Mr. Capra had some bronchial illness, and he asked 
that people be moved out of his cell, and Mr. Simms was placet 
right next door, and when Mr. Capra was moved Mr. Sims 

-S0U7WEKW OSSTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 

m£Y SQUARE, N.Y„ N.Y. 50007 TBLIPNOM& CE28 T?jM®T 74560 






mdh „ 

^7 1 

was moved with him. And by the time I got to writing the j 
letter to the court, by the time I found out about it, 

Mr* Simms was gone. j 

There are other things in this case in which j 

I think all the defendants deserve a credit. I have Just j 

recently, within the past day, found out one of the chief j 

government witnesses was committing acts of extortion jj 

against other people who were prospective defendants, ! 

shaking them down, in the vernacular, asking for ten and j 
twenty thousand dollars so as not to put other people i 

in this case while emboweled in the bosom of the government. 
And I think a credit should be given to the defendant for 


that, and I think perhaps that might lie or be the basis 
of a future motion. 

I further have been informed that one of the 
chief government witnesses has admitted lies, and admitted 
pursuit, and admitted all sorts of terrible things, and 
again this comes not from investigation but comes from 
a ^ ape recording, an extortionate conversation with an 
individual who was a defendant and who couldn't possibly 
be a prospective defendant. 

I think all of these things credit the defendants. 
Again, your Honor says this is an unusual case. I guess we 
are all here to seek justice. 
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I ask your Honor, In making m recomendatlon, 
to be aB lament as he possibly can, and 1 think that 
the defendant merits that through his personal history. 

And 1 say that seriously, and In candor. And again I know 
your Honor will send Hr. Capra to Jail, and I am not askli« 
for probation, nor can I possibly, either legally or 
otherwise. I ask you to be fundamen tally fair and Just 
because of his background; because of his home life, because 
of his skins, because of the financial problems that have 
been occasioned to all around him, and because of all the 

credits that he Is entitled to, and because these credits 
might inure to the benefit of Justice,, 

1 have indicated that there are certain things 
that have to be cleared up in the Probation report, and X 
would like to now. 

Mr. Capra was employed in the construction industry 
mmi 1969. He earned between seventeen and twenty 
thousand dollars a year in the industry„ He was a foreman 
in the industry. His last employment was with I believe 
Chlvonl Bros. Mr, Capra had been consistently employed 
in the construction industry and is a very talented and 
skillful man, I have seen nbtonly the product of his own 
handiwork but I have heard about the employment. As a 
matter of fact I have in my office ‘today, and Haven't 

SOUTHED DISTRICT COURT REPORTERS 
UNITED STATES CUJRT HOUSE 

F3i.EY SQUARE, NX, MX KIMS’ TELEPHONE!. OOtTLANDT 7*4560 


brought It to court, I think it premature, but an offer 
of employment from someone in the construction industry 
saying "I will take John Capra today to be employed; I 
will accept him as my employee, " 

I think it is premature, and I think at this time 
It is not appropriate, but I indicate that to the. court, 

Shia ia a very talented man. This is a talented man who has 
for the first time in his life at age 33 been caught to 
face dp to a very serious proposition. 

The Probation report indicates that Mr 0 Capra 
was part of a conspiracy to pad a payroll with regard to 
Underhill Construction Company. Mr. Capra pleaded guilty 
and received a conditional discharge. Not a probation, not 
a suspended sentence, a conditional discharge. 

It appears that between 1969 and 1970, during 
that period of time, Mr. Capra received pay checks for 
full days when he perhaps did not work a full day. And this 

WaS UnC0vered as a result of some investigation into Co-op 
City. It also appears there were many others in the con- 
struction business who were involved in this situation. 

Again, I don ? t think it was a very serious 
proposition at that time. He received a conditional discharge, 
Your Honor has a complete history of his family, 
his father who preceded him in the construction business, his 
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mother who is a housewife, his sister, his brother, who 
you know something about, his married life, his children. 

The Probation Department Indicates, in quotes, 
fir, Capra is well adjusted socially and also In his ; 

emotional makeup. He gets along well with people." 

JUid most especially there is much information 
about his love of his family, especially his children. 

It also indicates the assets that Mr. Capra 
has, and his minus net worth, as I call it, because ultimate! 
when it is all said and done ♦634,000 llened upon by the 
government, and that*s indicated. And that is not a nyth, 
that is not a shadow, but that is a realty. 

What your Honor shall do with Mr c Capra will 
well affect others. Mrs, Capra will — and she is attempting 
to find a job — and as the Probation indicated her 
entrance into the job market is a rather strange experience 
for her 0 She has a home that she cannot possibly pay for 
or keep, a home which she cannot possibly sell because 
it is llened o She has three daughers who are of school age 
and cannot help her financially. 

^ think an indication of Mr. Capra ® s great 
financial wealth was an indication of the fact that he was 
unable during the course of the trial to purchase even 
substantial portions of the transcript. 
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Mr. Capra Is in serious problems both before 
this court and financially. His family is. We ask your 
Honor to consider all of that because we have before j 

us a living, breathing, 33-year old man, and that is 
very young to sit before this court in this situation. 

In reading what other people have to say about j 

sentences — and I have started reading a lot what other j 
people have to say about sentences — an area which your ! 
Honor is mil cited, but I find the Appellate Division of 1 

• J 

New York said something that I think is particularly germane] 
and I would like to read It to the court. I am sure the j 
court has read it before, 

"The prime aim of socialized justice ±b the 
dispassionate and conscientious evaluation of the unique j 
aspects of the convicted of f enderb total personality, his 
intelligence, his character structure, his demonstrated 
ability to conform, without the disruptive and destructive 
effects of imprisonment;, q 

There is no question in my mind that there 
cannot be anything more disruptive or destructive to 
John Capra than prison. There Is no question In my mind 

but that your Honor will send him there. The question In 
my mind is how long. 

T V f 

I ask your Honor, as I have begun, to be aB 
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lenient as possible* His Probation report Is not really 
a bad one* it Indicates that there are others that roust 
be considered* It Indicates that Mr, Capra considers 
others. 

Based upon that, and based upon the last awesome 
credit that he Is to receive, I ask your Honor to be lenient, 

! 

and that is the last awesome credit is the removal of Mr, I 
Capra's family, which perhaps is the worst possible blow 
that any man could suffer of Mr, Capra's ilk and I ask your 
Honor to consider that, 

I know your Honor will be fair and lenient. 

Thank you. 

THE COURT: Mr, McAlvey. 

MR. MoALVEf: If the Court please, first of all, 

your Honor, with respect to the information that I received 
in my office about two weeks ago I do have an affidavit 
in response to the Information that charges Mr. Guar in o 
as being a second offender. 

The reason I am so tardy in bringing this to 
the attention of the court, and to the attention of the 
United States Attorney, is because it was only signed today 
by Mr. Guarino. I had difficulty locating his former 
attorney, a Mr, Buchser. If your Honor will recall, I 
sent a letter to the court asking that today, January 3rd, 
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the. sentence date for Mr, Quarino, be stayed until such 
time as I received the minutes from the original entry 
of the plea, which was back In August of 1959, 

So at this time, your Honor — and I would have 
done this prior to the court commencing today but by the 
time I got flnfehed with Mr, Quarino In the courtroom your 
Honor was on the bench — so at this time I will serve Mr. 
Curran, your Honor, with a copy of the affidavit, and I 
certainly have the original for the court. 

In brief, your Honor, Mr, Quarino — and I can 
only go by what Mr, Quarino • tells me, of course -- ia that 
back in August of 1959 while he was charged with a nar- 
cotics violation he entered a plea of guilty before Judge 
MacMahon at the time he was being represented by an unknown 
member of the Legal Aid Society, 

After the plea was entered before Judge MacMahon 
someone, not the attorney that was representing him, 

Mr, Quarino, but someone else told 

THE COURT: Let me interrupt you, because I think 
there are two short things to say about this. First, it 
is obvious that I am not going to set aside a duly entered 
judgment of conviction on the records of this court which 
nobody disputes, Biere are procedures under Section 2255 
and elsewhere for raising questions of that kind. I am not 

smimesi i^smisar court reported 
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going to conduct a 2255 proceeding here. 

Second, I will tell you for your guidance, 
and Mr. Guarino's, that ray inclination has been to treat 
him and Mr. Capra as being closely similar in point of 
!. GUlpabiiilqr from the viewpoint of sentencing, and I came 
here disposed to think that Mr. Guarino's sentence ought j 
to be somewhat more severe than Mr. Capra's on that account. 

Having heard the government's submissions on this I 
subject, and being of the view that I ought to weigh very 
heavily any tendency in the direction of lenity by the 
government, I believe that will be washed out of this 
picture, nevertheless, the record should be clear that I 
Gill sentence Mr. Guarino on the assumption that he does 
have this prior conviction in this court which has not been 
duly set aside in the course of the law, and insofar as 
anybody wants to make something of that at some future 
time it will be open, but not today. 

MR. McALVEY: Very well, your Honor. 

THE COURT: Did you want to say something, Mr. 

Curran? 

MR U CURRAN: Well, your Honor, X guess it is ; 
appropriate to raise it now. Under the statute. Section 
851 of Title 21 , as I understand it, this paper, this 
affidavit Just served upon me now, constitutes, I believe, ; 
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though I have read it very quickly, in effect a denial 

3 

by the defendant Ouarino that he is a second offender. 

4 

and it seems to me, and I may be wrong, that under the 

5 

statute he must before a judgment, your Honor, either admit 

6 

or deny the prior conviction, and if he denies the prior 

7 

conviction before your Honor enters Judgment, then I believe 

8 

a hearing is required. 

9 

THE COURT: I am not going to construe it that 

10 

way because — what are you reading from, 851 S 

11 

MR. CURRAN: 851, your Honor, of Title 21, sir* 

12 

THE COURT: Hand it up,, please* 

13 

(Pause) 

14 

MR. CURRAN: The most relevant subparagraphs 

15 

would be small b and small c in parenthesis, on the second 

16 

page of the statute* 

17 

(Pause) 

18 

THE COURT: I can think of few things that woull 

19 

waste the court's time mox'e than that. I am in light of 

20 

i the government's overall recommendation, and the total 

21 

i picture of this case — and I have in mind specifically 

22 

the government's effective recommendation of a sentence 

23 

no different for Ouarino from that for Capra — in light 

24 

1 i 

| of all that I am simply going to disregard that prior \ 

25 

1 

1 conviction, and I so order. 
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Go ahead, Mr* Me A Ivey. 

MR. Me ALVEI: if the Court pleaae, I was 
tendered a copy of the Probation report concerning Mr. 
Guarino, and I certainly made my notes, I went over the 
quite thorough report, I might add, and I have spoken 
to Mr. Guarino concerning that report. There is only one 
thing I would like to clear up about it, your Honor, 

I believe Mr, Curran this morning stated that 
in 1959 Mr, Guarino was sentenced on a narcotics violation 
by the federal court and a state violation, and Mr, Curran 
stated that these sentences ran concurrently. That is not 
so, your Honor, A mere reading of the Probation report 
would show the court that it was in fact a consecutive 
sentence that he received back in 1959* And he served, 
your Honor, from 10-29-59 up until February 16th of 1964, 

I Just wanted to clear that matter up, 

THE COURT: Okay. 

MR. Me ALVEI: if the Court please, Mr. Guarino 
was stat ® d ln the Probation report as being a — and I 
don't know if this is a quote or not — a director ©f this 
narcotics business that was carried on. Certainly I 
won't burden the court by the testimony in the pre-trial 
motions that were made. The court certainly is and should be 


UNITED STATES COURT HOUSE 

FCI8..EV SQUARE NX, NX SCDG7 TJEUWMCNIU CX&riANpT 7*StD 


? 


mdh 


>• 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 
19 


21 

22 

23 

24 

25 


H 


37 

familiar with both sides of the case, the government 
and the defense side at this time. 

1 would Just like to say, your Honor, that I 
felt the entire government's case was based on this Mr. 
Ramos from Ohio, the man that got go years in Ohio, that 
made a deal with the United States Government, and it 
just arouses my ire to such an- extent that I know that 

W taxes are S oln 6 to support this Mr. Ramos who was 
convicted four times on narcotics violations, and when I 
find out that one of the United States Attorneys wanted 
the State of Ohio, and got clemency for this individual 
who took the stand and for four to five days told a story 
that was in part true but in part so fabricated it became 
incredible, if the court will remember, the man was very 
distinct about what he remembered concerning the exact 
times set forth in the indictment. 

THE COURT: Mr. McAlvey, I wish you would talk 
about sentencing. I sat at this trial, and the one question 
I don t have in my mind at this moment is the question of 
guilt or innocence. I have had few cases where I have 
felt less reservation about the absolute clarity of the 
demonstration of guilt. 

So why use your time on that? 

MR. McALVEY: All right, your Honor, I won't common; 
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on whether Mr. Quarino is guilty or innocent. He was 
found guilty by a jury. Certainly I believe there will be 
an appeal filed in this case. ' fact, one of the applica- 
tions I win make today, your Honor, x understand certainly 
that the court has to send Mr. auarino to Jail. 

I would ask, your Honor, that since I Cannot 
handle this appeal, your Honor, my calendar certainly is— 

1 a* a trial lawyer and this appeal will take many, many 
months of preparation, and the new attorney when he comes 
into the case, he will certainly have to sit down, your 
Honor, not only with me but with Mr. Guarlno to go over 
these many, many wiretaps to prepare the appeal, and 
I would ask, your Honor, that whatever sentence the court 
gi¥©i Mr. Guar in to that he be allowed to remain in the 
Southern District in confinement pending the appeal so 
the court will enable myself and the attorney that will 
take the appeal and Mr. auarino to confer. I don’t know 
how I will be able to do it, your Honor, if he is sent 
to a place of confinement say in excess of a hundred miles 
from the city, it would be virtually impossible. 

You will recall the many pre-trial motions 
we had in this case. 

1HE COURT: 1 don’t run West Street, I would 
certainly recommend to the Bureau that hia confinement be 
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at WeBt str ® e t, pending appeal. If that la physically 
pos3ible 0 

MR, McALVEY: Thank you, your Honor, 

Judge, with respect to the sentence Itself, my 
conversations with Mr„ Guarlno and the Probation report 
match up pretty well. We know that Mr, Guarlno as a youth 
had some — when he was In the Marine. Corps he got involved 
with heroin, and as a result became an addict and led to 
his arrest back in 

I believe, your Honor, that the first arrest 
was for sellin S a negligible amount of drugs in the amount 
of seven or eight hundred dollars, That»s where he pleaded 

guilty to and that is of course concerning the affidavit 
that was filed today. 

Pending that, your Honor, he pleaded guilty 
to a robbery of a delicatessen in whi&i he received nothing. 
He was apprehended shorl ly thereafter. And those were 
the two times this man has been in trouble. 

Actually, Judge, it arises out of the one specific 
instance that the man was an addict at the time. He did his 

time, he did almost six years, both in state and federal 
confinement. 

When he got out. Judge, outside of these 
negliglb3.e citations in the report I believe he was 
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" Pe “ taff ln ™ Vesae one Woe for failing to give a good 
account, and that he refused to testify before a grand jury 

to the Bronx or Queens.' Ihafs been his only involvement. j 
®rue* there Is a — i believe in 197s he was 
arrested for conspiracy to sell narcotics, but your Honor 
will recall from the testimony that that was part and parcel 
Of the trial that was conducted before your Honor, to wit, 

I believe it was the February 2nd occurrence that took place 
as far as Hr. Ouarino was concerned right down by Rockefeller 
Center, and certainly that is part and parcel of this entire 
trial and I don't think that should be taken into considera- 
tion when your Hoior imposes sentence with regard to Hr. 
Ouardinoo 
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Judge, as you know, he was born and raised up 
to East Harlem, which is a very, very tough neighborhood, 
as most of these men were. He grew up in the streets, 
and with respect to his mother and father, of course dead 
now, with respect to his brother and his _ his two brothers 
and his two sisters, they have never been in any trouble 
whatsoever, and in fact Pat, who sat through this entire 

trial, is a brother lawyer, a member of the bar of the state 
Of New Yorko _ ^ 


ttiera is no question about the fact that Leo has 
been in trouble since 1959. Ihere is no question that he has 
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been convicted of this Indictment that he stands before 
the court at this time. 

He was described, your Honor, as being the director 
of a large organization, and yet we find by reading the 
Probation report that the $22,000 that was Ubed as a down 
payment on his house came from the proceeds of the sale of 

I 

his deceased mother and father's home, This big, blgshot, j 
this director of this large scale, as the government tells 
us, narcotics operation. Judge, if he made the money that 

i 

the government has said he has, where is it? Does he Just have 

• t 

it hidden somewhere in the ground? 

I attempted. Judge, through this trial to show 
that this man did work, he was .gainfully employed, and the 
Probation report reflects the fact that he did manage that 

t 

popular sextet, the Joe Plutis sextet,, He was involved 
in show business to a certain extent with respect to filming 
industrial films and screen writing. 

There is no question in my mind about that, your 
Honor, that he was involved to that extent, 

X would ask this. Judge, The man is married, 

and he has been married for quite some time, he has two 

children. The report reflected something that Leo never told 

me, about the little child down in Central America, I learned 

that for the first time when I read this report. 
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Now, certainly. Judge, that shows that the 
-an does have some type of compassion. I certainly thin* 

If I was in his position, and X said this to Leo, “Tell 
■e what good things I can speak about," he didn't even 
mention that to me. Judge, he Just let It pass. 

He Is In the streets, judge. He Is not well 
educated yet he is a very smart man. He is a product of 
society, tod now he stands before the court to be sentenced 
for drugs, for selling drugs, if it wasn't for drugs. 

Judge, he would never be in court here today, and now the 
government says "send this 38-year old man to prison for 
30 years and fine him more money than he has In equity 
in the house that his wife and two children reside in because 
this is the most heinous crime of all, drugs. " Well, is it. 
Judge? is Leo Ouarino the most heinous crime that ever 
came before your Honor? Does Mr. Curran really believe 
that? i don't know. Judge 0 

' 

1 was a prosecutor for almost five years. Judge, 

I tried a lot of drug cases. It Is true drugs are very bad. 
But should this 38-year old man be sentenced, knowing that 
he won't get out of Jail for another 85, 26 years? Is that 
going to end everything? is that going to determ him from 

doing it again? I don't know. 

' 
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I wouldn't be in your shoes for a million dollars, 
your Honor,, What a terrible responsibility 0 I just ask. 
Judge, that you be fair, that you be fair to the United 
States Government and you be fair to Leo Guarino, He will 
take whatever sentence you give him, Judge„ I Just ask you 



to be fair,, 

Thank you„ 

TEES COURT: Mr, Feitell. 

MR, FEITELL; First, your Honor, I would like 
to renew the motion for a Judgment of acquittal which was 
wade in court during the case. upon rendition of the 
verdict I think your Honor permitted us to reserve motions 
to the day of sentence. So, to complete the record, x renew 
that motion and all other motions for mistrial made during 
the trial. 

THE COURT: The rulings heretofore made are 
repeated and the motions are denied. 

MR,- FEXTELL : X dldn s t have an opportunity to 
address myself to your Honor's comments respecting the 
publicity features of this case, and I would beg your 
Honor's leave to Just make very brief comment so that the • 
record is rounded out at this time. 

ME COURT: No, X would Just as soon you didn't, 

Mr„ Feifcello You were given ample opportunity. X received 
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from your office a memorandum, a rattier unusual one, I 

n«Bt My, in my experience on either side of the bench, 

Tiilch said "Dictated but not read*" 

1 have read the other things, and I would like 
you now to proceed to sentencing. 

MR. PEITELL: Mot usual In my practice, judge. 

When X don't have an opportunity to actually see the dictated 
product. 


Mr. ourran addressed himself to certain previous 
alleged convictions sustained by Mr. Della Cava. Before 
he made his opening remarks x was careful enough to check 
the informations that Mr. Swanciger has, and the dates set 
forth in the informations _ there are three of them he has 
are not consistent with what Mr. Curran said. 

reading of the informations indicates that 
there are two informations relating tc October 30 . 1946, 

If I am not mistaken. 

™ E 00nBT: 1 "fly see one. there are two indictments 
But in any event I can't think of anything less important 
than whether it was two indictments or one. xt was a prose- 
cution for the sale of heroin, and Judge nifkind placed the 
defendant on probation. Is that basically correct? 

MB. FElTOffiL: That is not nsr problem. Mr problem 
war Mr. Curran's statement put the two indictments in' 
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two different years so as to give an indication there 
Mas a continuity of conduct over a long period of time. 


THE COURT: Was there not another prosecution 
before Judge Ryan in whlcL Judge Ryan gave three years’ 
probation in 1951? 


MR. FEITELL: Mo, I don't know about that. Judge. 

In fact, I brought that up to Mr. Della Cava and he is not 
familiar with that, and I daresay he has no knowledge of 
that. Mr. Curran's remarks on the 1951 incident Indicate 
there was a dismissal there. So I think the state of the 
record is pretty confused. 

1HE COURT: I see on the pre-sentence report 
a dismissal in 1959 during trial by Judge Dawson in another 
case, but I have seen no denials of two narcotics convictions 
one in 1946 before judge Rif kind and another in 1951 before 

Judge Sylvester Ryan, evidently arising out of events in 
1948, 

MR. FEITELL: Maybe with your Honor's more 
particularized statement that you have just made, if you 
will bear with me for a moment I would like to have the 

defendant again refresh his recollection as to that so I can 
clear this record up. 

THE COURT: Sure. j 
(Pause) 
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MR, FEITELL: We have experienced some re- 

freshment. 

®HE COURT; Is what I have said, which I have 
merely read from the pre-sentence report, which was of 
course available to you - is that substantially accurate? 
MR. FEimL: With respect to your comments 

about Judge Ryan, that was the only incident that I 
addressed to Hr. Della Cava's attention and >.e is now re- 
freshed as to that and he has explained to me vhat was 
involved in connection with that B 

THE COURT: Okay, Actually, I haven *fc haa an 
opportunity to look at this Probation report and j am not 
Pleading excusal on that basis, although the report 
apparently was made available only within the last few days 
while I was not here. Of course I could have been heze 
except that I had plans to be elsewhere, and had the sentence 
been put over a few days I would have had an opportunity 
to go into it in the detail I would like to, so that by 
my silence today there may be things that are in that 
Probation report which your Honor is willing to accept which 
had X ha' a true opportunity to bring them to the defendant's 
attention might have been the cause of some discussion. 

However, X am not asking your Honor to defer j 

these proceedings any length of time whatsoever. I think I i 
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have a fair and fit remedy if with your Honor's indulgence 
fou will permit me to look at the Probation report after 
sentence is imposed, and certainly within a period of 
120 days, because if there is an appllcatfcn that is going 
to be made for sentence reduction I think it would be 
fit and appropriate to point out in such an application 
that- there might be some errors in that Probation report, 

THE COURT: Yes, I will permit you to have that 
opportunity. You can arrange that with the Probation office, 
MR, PEITE3X: Thank you, your Honor, 

Waat has been said regarding Mr, Della Cava's j 
personal history is substantially correct. He is 48 years j 

of age. He is an honorably discharged veteran, having | 
served in World War II, 

One partial omission I think relates to the fact ! 
that he spent 20 years In gainful employment in the local | 
Plasterers Union where he worked for a variety of contractors 
doing substantial manual labc\r, and labor related to j 

that particular trade or expertise. 

In 1968 he advises me he suffered an injury and 
he hurt his leg, and as a result of that he had to be 
hospitalised. He tells me that his in-step was broken, 
and he underwent surgery, and there was removal of bone 
fragments, and that he was never able to rehabilitate himself 
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with respect to that injury, and was unable to go back 
to work in that particular tracks 

With respect to his family, comment was made 
by Hr, Curran regarding a son who suffered some unfortunate 
criminal involvement, and the Injection of a comment re- 
lating to 16 ?, Della Cava's son in these proceedings may 
leave In your Honor's mind suggestion that call for rebuttal 
We nearly had such a rebuttal during the course of this 
trial, I think that those — the Incident related to that 
tape recording that Is still alive In your Honor's memory, 

where apparently Hr, Della Cava's young son had gone out 
and — 

THE COUKPj Yes, x remember ifc„ 

MR. PEITELL: You remember that. So that when 
your Honor hears from Mr, Curran that Hr. Della Cava was 
indicted at or about the same time, and tells you also 
that the case against him was dismissed, I think he means 
dismissed in the grand Jury or at least that there was 
never any Indictment, The grand Jurors knew well what 
had happened and heard the tape recordings and knew full 
well that In that situation what Hr. Della Cava had done 
was to go out and to meet these people who were agents 
of the government who were seeking to entrap him and to 
have him procure narcotics for them, i think that that 
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was probably found by the members of the grand Jury to 
be a pretty repelling incident, and it must have been 
pretty clear in the minds of the grand Jurors based upon 
Mr» Delia Cava 1 s own words which they could hear on the 
taped recordings that were made during those incidents, 
that the furthest thing from his mind was to allow his son 
into any participation in drug trade, and that he took 
strong and effective remedies against his son. 

It is perhaps unfair for the government to 
suggest that Mr. Della Cava has promoted the sale of 
narcotics by training his son in this so-called criminal 
trade. The facts known to your Honor, even at this 
stage, should be sufficiently clear to eradicate any doubt 
whatsoever on that score, so that the reference to the 
1971 case is misplaced here in connection with his day of 
sentence, and also this passing swipe taken at Mr. Della 
Cava through reference to his son. 

THE COURT: Why dcnn't you get on, Mr. Pei tell? 

1 am not going to put any weight on the business regarding 
his son. He 1 b surely in enough trouble quite on his own 
without attributing an. thing whatsoever to matters involving 
his son, and I will make no such attribution. 

MR. FEITEI 4 L: Por a large part of his adult 
life Mr. Della Cava has been gainfully employed. He has a 
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wife who lives here In the city, a 16-year old daughter, 
presently attends school, a son to which some reference 
was Bade before, who has been sporadically employed but 
X am not sure whether he is employed now though the Pro- 
bation report might Indicate that, this young man having 
some experience in the building trade himself, 

X am advised that in the light of what's likely 
t® happen here today that the financial impact upon his 
family is going to be devastating c Certainly — and 

I don't want to dwell on this unnecessarily — your Honor 
has some view of the relationships that developed, that the 
trlal facts developed here, and I am not going to get 
into anything further with respect to financial postures 
of the individuals except that I would say to your Honor 
that in dealing with this particular defendant you are 
dealing with an individual who has slipped more than once. 
Probably the last occurrence which brought him into this 
courtroom in connection with this conspiracy liras the out- 
growth. of the accident that he suffered in 1968, which 
prevented him from going back to work, to be gainfully em- 
ployed in the manner in which he was truly used to„ 

And so it was that he became Involved in some kind 
of a substitute means of employment, which was this passing 

Interest in the operation of a bar in which he became the 

\ 
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ostensible manager and bartender. I think there can be 
very little dispute factually regarding that phase of 
the case and what was brought out, namely, that he did 
take an active interest to the operation of the business 
while that business, unfortunately, apparently did become 
the situs for certain criminal activities, if we accept 
the proof tendered at the trial. still, nonetheless. 

It was an operating! business and it consumed a large amount 
of the defendant's time. And to his own way it was an 
attempt with his meager talents and his United capacities 
to project himself to some kind of a productive and 
economically resourceful way. 

Of course It tooka twist that was unfortunate 

- f ° r hlBBelf » • But 1 thlnk the attitude on the part of this 
defendant respecting the value of work peaks out through 
his involvement to that particular employment and all the 
other employments that he has had over the years. 

1 don't want to get Into a discussion about mental 
gifts or intellectual capacities. 1 think those will 
probably be developed through the writer of the Probation 
report. I don't think this gentleman, with all due respect 
to him, who to a loving father, and is very devoted to his 
children and to concerned with what the future holds to store 
not only for himself but for his wife and family, has had some 
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difficulties in carrying on a successful and productive 
economic life* 

I feel certain that your Honor In meting out 
sentence today win likewise be fair in rendering a 
Judgment which places this particular defendant in the 
correct context and In the correct relational position. 

I think the other aspects of his so-called 
criminal record while they are not particularly commendable 
nonetheless do not indicate a single-minded devotion to 
criminal! and wrongdoing* 

I would like to fall back to the position that 
Mr. Della Cava, while he has engaged In activities 
which the court will probably find to be, and the mass 
of humanity would find to be, reprehensible, has nonethe- 
less devoted a very substantial portion of his life to 
good and productive acts going as far back as his own 
military service and the SO years he did spend in a quite 
productive trade until he was injured,, 

And with that I would ask your Honor to be as 
lenient in the circumstances as possible* ! 

IHE COURT: Let's take five minutes* 

(Recess) 

TSZ COURT: Mr 0 Blacks tone, I don't understands 
clerk tells me you want to put something on the record 

$3J1h&rn Qfsnaer crnrn retortb®? 
we* states court mouse 
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why your client is not here. 

MR. BLACKS TONE : Yes . Many of the counsel 
have asked why the defendant Harris has not been produced 
today, and to squelch any possible rumor,, I would like 
it to be known that he is not here today because he has 
not been produced by the government, that shortly after 
this trial was concluded he was shipped to Detroit for 
prosecution on another case, on which he was acquitted, 
and he simply wsb not transported here today for sentence. 

That is all, your Honor. 

THE COURT: That is my understanding, too. 

Is that yours* Mr. Curran? 

MR. CURRAN: Yes, your Honor. Mr. Feld tells me 
that Detroit — or Michigan, I believe — was informed 
he should be brought back here for the sentence, and it 
wasn't done, and now your Honor has set sentence I believe 
for the 11th of this month. 

THE COURT: I don't know when it was rescheduled, 
but. Mi*. Blacks tone, I finally understand quite properly 
wanted the record to show the reason for hiB absence, 
and it does now show. 

All right, Mr. Levenson. 

MR. LEVENSON: Thank you, your Honor 0 
With respect to the sentence of my client, Bobby 
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Jermain, x would like to see if we can work out some 

sort of Meaningful guidelines with respect to a meaningful 
sentence * 

Hr. Curran has quite properly pointed out that 
Mr„ Jermain ’ s involvement in the .crime here was probably 
less Intensive than some of the other defendants, and, 

consequently, any ordered sense of justice should take that 
Into account,, 
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Absent a more definite guideline as to how 
to sentence an individual I am going to rely to some i 

degree on your Honor’s views in many of your writings 
and take, for instance, the crime itself, which we 
all agree is quite serious. 

I would disagree with Mr. Curran with respect J 
to being the most heinous type of crime, but it is quite 
serious and society must be protected with respect to ! 

that. I disagree very strongly with Mr.. Curran’s rather 
Draconian suggestion as to sentence. I think the court 
itself on many occasions has indicated that as a rule 
sentences in the Uhl ted States are much too long and much j 
longer than most other civilized countries. I think on 
many occasions you have indicated that Sweden and other I 

countries than the United States, it is rare when a sentence I 
of more than five or ten years is imposed. 
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THE OOURTs Is ifc true but we do have to face 
the fact w commission is granted In the United States „ 

HR, LEVENSON: I agree with thato 
THE COURT: And I have to follow the law under 
which I am supposed to do this job* I think you should 
have that in mind, I don*t think judges have ito be 
absolutely muzzled, but it should be clear that extra- 
judicial expressions of views can ? t govern what a J udg e f 

is supposed to do if he undertakes, as I surely will, to 
obey the law, j 

MR, LEVINSON: Your Honor, I am not suggesting j 

I 

you apply Swedish law, I agree. 

Taking into consideration the fact this is a 
rather serious crime, we have other factors which woulu 
affect the sentence here, My client, for instance, other j 

v, 

than his lawless conduct with respect to — oh, I’d say jj 
the past three or four years since his involvement with jj 
this drug ring, if you would — has led a life which has 
not been anti-social. He has been arrested on a number I 
of occasions, but has never been convicted. 

His first arrest Involved a possession of 
stolen car back in April of 1971., and that case was 
dismissed. 

There was an involvement with Mr, Ramos, where Mr, 
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Hamoe asked him if he could find a buyer for a car and 
it turns out the car was stolen, and he was arrested and 
as I say the case was dismissed e 

His second offense was this Cleveland areat in 
1971o I think the court is familiar with it, it cam out 
during trial., There alio the offense was dismissed,. 

He was convicted of driving while intoxicated 
and he was given a $50 fine, and I think the sentence was 
suspended for 3±xty days. 

Other than that, he has had no previous Involvement 
with the law. AS 1 say, be is 38 years old now. Before ! 
19TX — or 1 Should say before 1970, if we take the evidence j 
shat came out at the trial, he was working, he was working j 
in the construction business. He did own a fish market ! 
aad he was working in a fish market, although perhaps Hr, j 
OuiTan might suggest that was just a front c Nevertheless, 
he did receive income from that* 

Mr, Jermain is not an alienated individual from 
society o He supports a wife — I say a wife, he has been j 
living with her for a number of years, I don't believe 
he was ever married to her, but they are as married as could 
oe * 1 mean they have three children together,, 

He has been supporting her and the three children, j 
and a granddaughter of a previous marriage who is now living 

mjwB&j mstmer cm? ss-rarojs 
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with him. 

He is a responsible Individual, and if nothing 
alee he has created for these four Individuals, these four 
children, a stable and secure environment* This must be 
considered pro-social behavior* 

Tlie fact that he has gone, shajl I say, 3-4 years 
without committing lawless activity, or at least it hasn't 
been proven he has committed any lawless activity, speaks 
well of his basic instincts, I would say, 

I can suggest that the enormous profits that 
come from this trade in narcotics is quite tempting for 
m individual who grew up in poverty, and of course I am 
not suggesting that it Is justified, there are millions 
of people who don't engage in this who are just as poor* I 
am saying Mr* Jermain is a human being with human weaknesses 

Now, if we were to consider sentencing Mr* Germain 
to SO years, for all practical purposes his life would be 
finished* And to the extent that destroying a human life 
or p lac ing him in a position of total isolation from society 
destroys what is good in an individual to that extent 
punishment is wrong, 

X believe that Mr, Jermain, if he could ever 
change his present scale of values, could be a very positive 
force in society. He has much good about him* There is 
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s loyalty to him which I believe is misdirected at the 
present time, but I think It could be changed. He hft ” 
been offered freedom from prosecution in this case by the 
government, plus the payment of his outstanding mortgage 
of his house if he would have cooperated with the govemmen 

Now, he didn’t do that, I say perhaps this is 
misdirected in his loyalties. 

Nevertheless, I think a certain period of in- 
carceration might be able to change this set of values, 
and once it Is changed I think that loyalty could be very 
positively used. 

He is energetic. He is intelligent, although 
he doesn’t have much formal education. I think he could 
have done very well in business, if he had been directed 
in that area. I might say I think everyone here probably 
could. 

There comes a point where caging an individual 
Just becomes self -destructive, if he cannot be changed 
within a period of, say, 8 to 10 years, well, he Is never 
going to be changed and we might as well execute him. 

I think if he should revert back to his anti- 
social behavior after getting out of Jail after, say, 
seven or eight years, or ten years, there is a period of 
probation. He could |be sent back to Jail again. There is 

V 
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a hold that; the court has on him. 20 years to me Is a 
lifetime, and I would be very reluctant to sentence anyone, 
except the most incorrigible individual, to a period of 
imprisonment for such period of time. 

Therefore, your Honor — oh, let me Just comment j 
briefly about the Probation report c f 


The Probation report was short, skimply, and 1 f 
believe unfair. j 

The Probation officer did not speak to Mr. 
Jermain J s wife, did not speak to his mother or his sister. 
The Probation report indicates he is extremely tense with 
considerable underlying feelings of hostility. 

Prom what I understand of the Probation interview 

*r 

it t*as Mr. Cosmodes, the Probation officer, that was 

hostile. He was hostile because I directed Mr. Jermaln 

not to make any statements with respect to the underlying 

facts of the case. When i did that Mr, Cosmides became 
hostile. 

THE COURT: That is not going to advance you very j 
much. You know 1 sit here a lot, I have had a lot of 
dealings with Mr. Cosmides, and if I have to try out a 
question of belligerency as between him and Mr. Jermaln-- 

MR. LKVENSGN: You would believe Mr, — j 

THE COURT: Mr. Jermaln might lose. And I den ! t 
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really want to try that out, 

MR. LEVINSON: All right, I win go on to another 
latter. There la no mention here of Mr. Jermain's activities 

witti the fish market. X can only assume that Mr. Cosmides 
overlooked that. 

At any rate, your Honor, I don't think there is 
much I can add to this. I Just ask that the court exercise— 

THE COURT: You say there is no reference to 
the fish market? 

MR. LEVEHSCN: Unless I overlooked it, your Honor. 
THE COURT: You overlooked it. 

MR. LEVKHSQN: x»m sorry, my mistake. 

THE COURT: Okay. 

MR. LEVEMSON: I ask that the court e rare is e 
whatever leniency It feels compatible with Justice and 
render that sentence which would serve those ends of Justice. 
Thank you, your Honor . 

THE COURT: Thank you, Mr. Levenson. 

Mr. Stone. 

MR, STONE: Your Honor, you have sat through 

lengthy statements by many counsel. I think that the 

Probation report on behalf of Mr. Morris is accurate in 

most respects. I will take issue with the government m 

their filing of a second offender information as pertains 
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to Mr. Morris and their recommendation which is based 
in part upon the second offender information,, 

The second offender information brings to your 
attention a conviction in August of 1973, and we are net 
disputing the conviction but it is my understanding that 
Congress enacted a law that permits the court to adjudicate 
a person a second offender based upon the events for 
which he stands convicted now of having taken place after 
the second offender information occurred,, 

THEYcoURT: Let’s understand 1 again in the whole 
picture we are dealing with something so miniscule that 
we ought hot to use your valuable time on it„ I would Just 
disregard that second offender information, although 
the conviction and sentence in Michigan you certainly 
don't want to overlook in sentencing Mr. Morris, 

MR, STONE: No, sir. 


MR, CURRAN: Your Honor, may I interrupt? 

THE COURT: Yes, 

MR. CURIMN: Xmnt to make one point. The 
statute specifically provides if a defendant wants to 
contest he should contest in writing. Except for the 
affidavit served this morning by Mr, Guarlno at the time 
of his counsel's addressing the court there has been no 
contest in writing by the other two defendants involved with 
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prior convictions and I believe, your Honor, under the 
statute in that posture your Honor might well be Justified j 
In considering the prior convictions as having been admitted! 

THE COURT: I am sure I might, but I again can I 

l 

think of few matters that ought less to engage the time I 

ij 

of the court than that in a case of this nature with a man ! 

who has a record of the kind Mr c Morris brings to court j 
With him. | 

* 9 

MR. STONE: Tour Honor, I «ou W also call to y ou r 

attention, or ask you not to consider the Juvenile offenses, j 

* 

I think that most courts in passing sentence upon an adult S 
of Mr» Morris' age and of his background would not consider ! 
his Juvenile record, X think, however, that that may jj 

L?ive been considered in the Michigan court, for which he | 

has been sentenced both by state and federal authorities, < 

| 

and by the Ohio courts 0 jj 

THE COURT: X will be perfectly clear with you, 

Mr, Stone, as X think sentencing Judges ought to try to ! 

be whenever possible, I will not disregard the record of 
Mr, Morris' Juvenile problems because I think that they are 
essentia? to an understanding of the life of a very troubled j 
and very difficult man, 

if that is error, it should be spread upon the I 

record, and I have spread It upon the record, I think those 

*!. Msiftfcr court efcTOmreBs 
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could not. be overlooked any more than I would overlook 


a long career as a choir boy, and so I will consider them, 
and X have considered them, in pondering the case of 


Mr* Morris „ 


MR* SOTE: Your Honor, X would aak you then 
to take into complete consideration the fact that this 
conviction is baaed a great deal upon the seizure of 
six or seven kilos of narcotics in Toledo for which he 
stands convicted and sentenced and is serving that ten to 
twenty years* X think the government was candid in at 
leaBt recommending a concurrent term because they fully 
realize that when the technical issue of double Jeopardy 
applies the issue of double punishment certainly applies, 
end that Mr* Morris can contest as a legal issue the element 
of double Jeopardy* I ask the court to consider and not 
impose a double punishment situation* 

I think that the maximum term for which he should 
be liable for punishment in this court would be a maximum 
of 15 years based upon the disregarding of the second 
offender information under the first count,, 

X certainly feel that based on his background 
and the prior convictions the sentence he is now serving 
that the court follow the recommendation to give a con- 
current sentence sin institution that you may designate, bit 
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that your maximum period of time impoaed be coualderably 
iesa than the 15 years sentence that the maximum mu 
allow you to give Hr. Morris. 1 think a concurrent 
sentence here would reflect the prior conviction, the 
similar event situation, as well as the Michigan conviction, 
There was testimony m this trial of certain elements that 
took place at the airport in Detroit, and that Is the 
basis of the Michigan conviction in the Eastern District 
of Michigan for which he stands committed to a term of 
five years to run consecutively to the 20-year or ten to 
twenty-year Ohio sentence* 

I think this man, his youth is before him 
in prison, and I ask that you at. least give him the op- 
portunity to serve concurrent time at a lesser degree 
than some of the other Jurisdictions have imposed, 

THE COURT: All righto 

The defendants, I am sure, are aware but in 
any event X remind them that each of them at this time 
before I impose sentence has a right to speak for himself 
and to say whatever things he thinks may be useful to him 
or helpful in the pronouncement of a Just sentence. So 
I will hear each of the defendants who may have anything 
to say o Mr» Capra? 

DEFENDANT CAPRA: No, your Honor, I have nothing 

aourwERN dtoict court reporters 

■ UNITED STATES COURT HOUSK- 

FOLEY SQUASf-; MX, MX t(KH77 * TSLEPWON&. QORTLANDT 7*4SgO I 


. 

1 

mdh „ 



65 


2 

to say. 


3 

1HE COURT: Mr, Guarino? 


4 

MR. GUARINO s Well, your Honor, I would Just 


5 

like to explain to the court that 30 years goes Into 60 


6 

twice, and genetically no male member of my family has 


7 

lived over the age of 60. 


3 

n 

Now the social conditions that exist in this 


V 

lit 

world existed when I was bom, and X am sure they will 


10 

continue afterwards. This world has been here for a 


! 1 

19 

million years and will be here for a million years after 


1a. 

13 

I am gone, and I just can't understand the mentality of 


14 

tli© United States Government when they blandly ask for 



a 30-year commitment for an Individual. They virtually 


16 

close people out. That's all I have to say. X would like 

• 

17 

to thank your Honor for attempting to give us a fair trial. 



THE COURT: Mr, Bella Cava? 


18 



19 

MR. CURRAN: Your Honor, if I may, before Mr 0 


90 

Della Cava, your Honor has ruled, X believe, with respect 


iW 

21 

to Mr. Morris and Mr. Guarino on their prior convictions. 


<C 1 

22 

Mr. Della Cava that is three, your Honor. The informations 


23 

have been filed, and X don't believe he has affirmed or 


24 

denied those. However, he has not negated in writing in 


25 

informations, and X submit to your Honor that your Honor 



may properly consider those prior convictions in sentencing 


t 
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Ms?o Della Ca\'a< 


5 ME COURT: I thought my conversation with Mr* 
Feitell made clear that there wae no disagreement about 
the existence of the 19K6 Judgment by judge Rinclnd, and 
the 1951 judgment by Judge Ryan* 

I am not clear that in the end they win make 
a notable difference In the sentence but I believe they 
are proper factors to be taken into account,, 

MR. CURRAN: The reason I made the statement 
was as I read Section 851 of Title 21 in subparagraph B 
the defendant must affirm the prior convictions, 

THE COURT: Must affirm the prior convictions? 

MR. CURRAN: Or deny. But if your Honor is going 
to consider them there is a provision, I believe, in 
Section B it says that/the information is filed the court 
shall after conviction but before pronouncement of sentence 
inquire of the person with respect to whom the information 
was filed whether he affirms or denies that he has been 
previous :iy convicted as alleged in the information 
THE COURT: And you want me to do that? 

MR. CURRAN: I think your Honor should, yes 0 

. TOE COURT: All right. Mr. Della Cava, you were 
talking to Mr. Peitell when I was discussing with him the 
conviction indicated in these records in the governments 
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information before Judge Rif kind in 1946. Did that occur? 

DESHTOAin- KBEU CAVA: 1946 that occurred, sir. 

THE COURT: And the conviction by Judge Ryan 
In 1951* did that occur? 

DEPENDANT DELLA CAVA: I am not too clear on It 
your Honor, when 1 was sentenced at that time I think 
lv was *51 — is that what we are talking about, sir? 

THE COURT: yes. 

DEPENDANT della CAVA: Judge Ryan instead of 
having court, he says you take probation and we 'll forget it 
Tfiafs the way I went on with that. So 1 don't know whether 
this was for a third ten. or whatever you're trying to say. 
T don't understand. 

TOE COURT: Mr. Curran, since this is your 
special province, what do you want to do about that? 

MR. CURRAN: Your Honor, there has been an 
admission as to the 1946 conviction, and I think the record 
is sufficiently clear for your Honor to consider this man 
as a prior federal offender, so X would propose to do 
nothing further about it if that is agreeable to your Honor. 
THE COURT: It is perfectly agreeable to me as 

I 

I don't think it matters 0 

Now that you are up, Mr. Della Cava, unfortunately 

you have been in that position before so you know that this 
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Is a tine when you nay speak for yourself and X will 
hear you. 

JJTENDANT DELLA CAVA: I have nothing to say* 

your Honor. Thank you for trying to run a fair trial for 
us. 

TOE COURT: Mr. Jermaln? 

' DEPENDANT JERMAIN: Well, your Honor, I am 38 

years old, and sb Mr. Curran says if you give me 20 
years there are two infants in my house, and with a sentence 
like that it would basically ruin my life and possibly 
theirs. And that's about it. 

THE COURT: Mr. Morris 0 

DEPENDANT MORRIS; Your Honor, I am not really 
clear on the matter of the second offender, you know. 

I believe X understand what you said with regard to it. 

But I would like to say' that during the time that I 
received the sentence in Michigan it was after I had 
been Indicted here, and that case went back to 1970 with 
one of the other co-conspirators in the case, Earl Simms, 
and I wasn't teak to trial on the case for 31 months, 
and when the second offender issue came down in this 
court I think during the pre-trial there was some conver- 
sation about it then, you know, and I think It was 
introduced to your Honor. 
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©fE COURT: I am not going to consider this 
as a second offender case for present purposes. is 
there anything else that you would want to talk about? ! 

DEPENDANT MORRIS t I Just want you to take 
into consideration I am in thi3 case, but I have been j 
through this case twice prior to this, you know, in other ! 
stages o> the same case, and I would just like for you to ! 

j 

take that intd consideration, '■ 

THE COURT: I will take it into consideration, 

Mr 0 Morris, but I am going to consider the evidence that J 
apart from the specific things that you were [ 

convicted for in Ohio, and in Michigan, and having in mind 
that they cover the same kinds of conduct and even the j 

same sort of course of conduct the evidence before me shows 

that you were functioning as a regular dealer in narcotics ? 

I 

as part of the conspiracy involved in this case. | 

I have also taken into account your management j 
of yourself through this proceeding as well as before, j 

and it is my conclusion that some additional penalty should | 
be imposed in this case on you, and I am going to follow 
that judgment, but I will not fail to realize that those ! 
other sentences have to be taken into account and 
weighed with this one, 

DEPENDANT MORRIS: Thank you. ! 
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THE COHRTs We have all been together for & 
long tine. I think the defendants are not interested 
in listening to long speeches by sentencing Judges. 

At the same time I have expressed this many times. I think 
the defendants themselves and the lawyers and perhaps in a 
case like this the public has a right to some intimations 
of what the Judge has thought and what he has tried to 
weigh in making this decision as to sentence. 

There has been a lot of debate about whether 
the crime or crimes involved in this case were heinous. 

For myself, I resolved that question by answering very 
affirmatively. Whether they are the most heinous or the 
least hetoous Is a subject I don't want to pursue. These 
are atrocious crimes in which a group of defendants, 
all of whom were competent to earn their livings in some 
lawful way, ohoBe to make long term, deliberate organised 
purposeful commitments to a kind of crime motivated 
exclusively by inordinate greed and having aa its foundation 
the misery and the suffering and general injury prevalent 

in the community because of the problem of narcotics 
about which nobody needs me to make a speech. 

We were all fully aware of this on the day 
the Jury returned its verdicts. I indicated at that time 
that it seemed overwhelmingly probable that this would be 
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a case for substantial sentences and today I am going j 

to impose substantial sentences. There has been reference 
I think by Mr. Slotnlek, it doesn’t matter by whom, to the 
fact that four of these defendants were permitted to go 
home for Thanksgiving day when it happened coincidentally 
that the verdicts were returned the day before. I would 
not mention this subject except for its mention in argument 
and the fact that I have had a letter from Mrs 0 Jermain 
expressing concern, I think it is fair to say, that | 

because of certain publicity the court might react by 
making a show of fierceness or otherwise demonstrating 
that we are not softheaded by such matters 0 

I will simply say that I think it regrettable 
that the people in law enforcements, of whom I think there J 
are many in this room, felt obliged to invite photographers j 
to be with them while they valiantly guarded these de- 
fendants on Thanksgiving day, that the risk was not com- 
mensurate with the dramatic performance staged by the j 

members of the law enforcement operations, but that one of 
the advantages that the founding fathers worked out by 
appointing Judges with life tenure, if not with high 
salaries, was that it is not necessary to be especially 
upset by the displeasure of law enforcement people on 
occasions like this. For whatever it is worth, because I 
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do recognize the edglneee of people, and the significant 
concern at such a time brings to families, 1 want to give 
assurance ,»s nearly as 1 can explore the workings of my 
own mind nobody Is going to spend any extra time in 
prison for having Spent last Thanksgiving day at tim e. 

The fact remains that the sentenceswill be long onom. 
Congress has decreed up to 15 years or 20 
years, as the case may be, on each of the counts involved 
in this case. That Is an expression of a view about heinous- 
ness that j cannot permit myself to disregard In passing 
sentence, i have said that the conduct in this case was 
among the most grievious examples of this kind of violation 
that could come to the attention of the court* it was 
a large scale operation conducted, as I have said, 
strictly for proflt« At some point In perhaps a debatable 
tactic one of the prosecution witnesses, Ramos, 1 believe j 
it was, was questioned about whether he had ever given 
thought to the use of heroin by young people, Hie record 
is clear that the defendants before me seemed never to 
have expended any time giving thought to that terrible 
problem in our society. So I have considered all of that 
with respect to all of these defendants, none of whom are 
driven by their cwb. addiction or drug habits, which 
sometimes leads Judges to feel some urge toward leniency | 
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on that score. 

I have also felt it relevant, because the J 

accident of the Judge ought not determine the sentence 1 

in an arbitrary way, to study some of the sentences of j 

people in comparable cases in this courthouse and in j 

others, and I will state that I believe that a sense of 1 

l 

the pattern of such sentences as nearly as 1 can perceive l 

one has played a part, though I can't say exactly what j 

part, in the Judgment made about the sentences bo be I 

I 

pronounoed today. jj 

4 

X, have certainly tried within the limits of the 
possibility of such an enterprise to take into account 
the total and varying personalities of each of these j 

defendants following the thought that I think again was. 
expressed by Nr. Slotnick. I think it is fair to say that I 
Judges are not brilliantly equipped to make Judgments 
about personalities, and that we ought not to delude 
ourselves or others with the belief that we make a very 
refined and discriminating analyses of personality and 
character, but I will also say in our own defense that 

w ® try hard to 80 to get some understanding of people. 

I have tried in this case. In the end, though, 
given the nature of the crime and the nature of all the [ 

people with all their '-differences it has seemed to me that 

■>. 
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perhaps probably the overriding concern in parceling out 
these severe sentences has been the nature and degree of 
«»e participation of each defendant In the crtnea for 
which they have been convicted, mat doesnTmean whatever 
a lawyer nay wish to make of it that I have considered 
that to the exclusion of everything else, but x do want 
to make this record show whet I an trying to do so that 
if I an doing something erroneous somebody will be able 
to see it, and X do report to you that I think the 
Slaele nost significant factor for ne In the end has been 

a weighing of the criminal conduct as I cane to understand 
It on the record of this trial. 

X will sentence the defendants in the order in 

which they have spoken and In which they were Indicted. 

Hr. Capra, on count 1, is sentenced to 15 years' imprison-, 
meat* 

On count 2 he is sentenced to three years 11 
imprisonment, to run consecutively to the period of 
imprisonment on count 1 # 

On counts 3, 1 and 5, 15 years each, to run 

concurrently with the sentence on count 1 and the sentence 
on count 2 # 


That adds up to 18 years, 
Xn addition — 
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MR e CURRAN: Your Honor, I believe that 

count 2 is a so-called mandatory minimum or old law 
count „ 

v 

1HE COURT: Then let's change it 6 
MR. CURRAN: Which provides from 5 to 20, sir, 
THE COURT: lftank you for your help to me 
and to Mr, Capra. The purpose is clear enough but we 
better try to do it legally. I will change the sentence 
to count 2 0 Like 1, 4 and 5 it will be a 15-year 
sentence, and all tof those will run concurrently — no, 
counts 1, 2 S 3 and 5, concurrent sentences of 15 years. 

On count 4, a sentence of shree years to run consecutively 
following the 15-year sentences on the other four counts. 
Does that seem legal, Mr. Curran? 

MR. CURRAN: Yes, your Honor. 

THE COURT: And, again, my thanks to you for 
year assistance to me in this and other things, Mr. Curran. 

Let me say it was meant the result would be a total of 18 
years. 

On each of the counts under the new law, those 
are counts 1 , 4 and 5, a special parole term of six years 
will be imposed on Mr. Capra, 

On each — on count 1, Mr. Capra will be fined 
$25,000, On count 2, he will be fined $20,000. 
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I say a word about that. I know about the tax 
Hen. i know also about testimony at the trial, and 1 don't 
have any idea about the extent or nature of Hr. Capra's 
asaete. toe of the function, of sentence la to express 
the community's condemnation of the crime and where the 
crime aeems motivated strictly by greed, as 1 have said, 
a fine. Is at least a reflection of that community attitude. 
When or how it can be collected Is not a matter that the 
court needs to address itself at this time. 

The court In the light of discussions that we 

hfive had will impose the same sentence on Hr. Ouartno. 

on count i. a. 3 and 5. 15 years. on count 4. three years. 

The sentence on the first four counts to be concurrent; 

the three-year sentence on count 4 to be consecutive to 
the other four 0 

Again, a six-year special parole term. Again, 
on count 1 a fine of $25,000, On count a a fine of $20,000. 

Hr. Della Cava comes here as at least a Becond 
or third offender. His participation in this crime was 
less major than that of the first two. He is older. Taking 
all things into account, nr. Della Cava is sentenced to 
a term of 15 years on each of the three counts on which 
he was convicted, those terms to run concurrent';-. 

On counts 1, 4 and 5, speoial parol® term c_- six 
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Mr 0 Jermain is probably a somewhat lesser 
participant* though it is a little difficult to weigh 
Delis, Cava t s role as against the non- entrepreneur a 1 
role of Kr„ Della Cava, but considering Mr* Jermaine 
personal situation, his lack of any prior criminal record, 
and taking irfco account on the other hand that he, too* 
seems to have had a deep commitment to this criminal enter- 
prise, the court will on each of the five counts on which 
he was convicted impose a term of Imprisonment of twelve 
years to run concurrently, and again in his case a special 
parole term of six years c 

Mr„ Morris is in trouble in many courts „ I have 
spoken to him briefly,, I have spoken to his attorney 
about the very troublesome biography that this pre-sentence 
report recounts » X think any judge who sentenced Mr 0 
Morris with a notation that he was planning for Mr 0 Morris® 
rehabilitation would be kidding himself,, if Mr 0 Morris 
gee,® rehabilitated it is not going to be because of what 
the courts took but because of what he may some day decide 
to do 0 But in any event, considering his role and the things 
US have talked about I am going to Impose on the single 
count of this indictment on which he was convicted a 
sentence of 8 years to run concurrently with the sentence 
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impoaed In the Eastern District of Michigan on August 15, 
1973* in a case which in my pre-sentence report has 
doctor number 45688, and I assume that there la no other 
such sentence so that that will sufficiently Identify it. 

There was a request by Mr. McAlvey for in- 
carceration here pending appeal. Do any others Join in 
such a request? 

MR. SL01NICK: I Join in that request. 

MR. STOMEj we all do. 

MR. LE7EMSCN: I join in it. 

MR. PEITELLj And I. 

the COURT: I win request that the judgments 
show the recommendation of the court that the defendant 
in each instance be confined in the Federal House of 

Detention here pending appeal if the over- taxed facilities 
at that house Euke that possible. 

All of the defendants in this case have been 
energetically and devotedly represented, I think the re- 
quirement of the rule is probably academic in this case, 
but I do remind each defendant now that having been 
sentenced after conviction following trial in a case 
to which you pled not guilty each of you has a right of 
appeal, and to the case of any defendant who is without 
funds to prosecute an appeal if you let the clerkknow 
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youraesi*, to file an appeal he will aee that a notice 
in filed for you or better atm in addition let me direct 
each counsel to ascertain in thecase of each defendant 

his wishes in that regard and make certain that a notice is 
filed for any defendant who wished to appeal. 

X think all of you know, finally, that under the 

rules of the Court of Appeals trial counsel are not relieve. 

pending appeal until and unless relieved by the Court of 
Appeal^ 

Are there any other things to be considered 
at this time? 

MR, LEVENSCN: Your Honor, with respect to 

assigned counsel, can we aumime *.»_ 

we assume that the court is now 

reassigning asslg ned counsel or continuing counsel for 
the purpose of appeal? 

EDS COURT: As X understand the rule of the 
Court of Appeals, in the Jurisdiction In which this lies, 
you remain counsel on appeal until or unless you are relieved 
HR. SLOrariCKi I have two questions. of the oourt. 

TOUr HOn<>r iB " 611 aware thare are subdivisions of sentencing. 
Ooe is the so-cailed A sentence and the other is the B. 

would your Honor be sentencing the defendant under the 
A section of the sentence? 

'A'HE COURT! If J would T tt mil A daw m _ 

x i ' - >uxa A would say so 0 I do not 
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believe that any defendant ought to be considered for 

parole before the one- third of eentenoe that normally 

applies, and so i an not making any provision for any diffeb 
ent arrangement. 

HR. SL0TH1CK: gay j also reserve my right 
aak ' ! a fUil ’’ ’ 11 8ppUea tlon on papers before your Honor? i 


the COURTS Yes. I suspect that Blnce we have 
had lengthy discussions on that subject the likelihood 
is that you might fund a fresh audience more receptive 

but If you wish to apply and If it is in time 1 will 
consider it. 


HR. STONE: m behalf of the defendant Morris 
I respectfully request that the clerk file a notice of 
appeal on his behalf. He Indicates that he desires to 
prosecute the appeal In the Second circuit Court of Appeals. 
X was an assigned counsel. I will continue my obligations 

until relieved by the Court of Appeals if the notice of 
appeal is filed. 

TSE COURT: Will you take care of that? 

THE CLERK: I think he should. 

THE COURT: Will you do that, Mr. Stone, please? 

Pile a notice of appeal for Mr. Morris. 

MR. STONE: Yes, I will, your Honor. 

THE COURT: Thank you. 

j 
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MR. STOffi: The only problem I think you would 
have to enobrae it, no payment of fees. 

COURT: I have a pen and everything,, i 

can do that. 

Is there anything else, gentlemen? 

» 

Allright, let* 8 take a short recess. 


>. „ if® 9 * 5 ersby that th. ioreaoinq 
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City-U,S. Raids Net 65' Reputed Ncly cotter Drulev 

Ci;y and Federal officials an- 
nounced yesterday the indict- 
ment of 86 refuted, drug dealers 
and said 65 of them had al- 
ready been' arrested— 61 In the 
metropolitan area and four in 
Detroit. , 

The officials said the raids, 
in which city policemen and 
Federal agents operated as 
teams, vycre the .most damaging 
ever to the .'narcotics traffic 
here. , 

Investigation ' of the rings, 
which allegedly could handle 
more than 220 pounds of heroin 
■a week, began more than a 
year hgo. 

Details of the indictments 
and arrests are on Page 37, 

A step-by-step account. of the 
work by policemen and Federal 
agents follows:' i>^;\ 

‘Historic* Mission 
a Guarded Secret 

By JOHN CORKY 
It began about li P,M, on 
Friday, with the police detec- U 
tives and Federal narcotics 
agents .waiting to be briefed, 
and a sense of exhilaration % 
rising among the men the" 
worked for. 

“Did you think this r.ight 
Would ever come?". Deputy In- 
spector Daniel Leonard said to 

lie. amt mLV m* ’ • I*. » fcr tj.« Ntv*.Y.rit Tlm«V,h«j OOH HOGAN CHARLES And LARRY MORRU 

Carthy noSd Sfd l *5d uTl ~ W ’ C£cllebp<,rlin8 > 66 » who *» son » Herbert, also ffs s eized 

1&8& , town* 0 be a ble ’ ra!d s on c . hina - He sald to* “Gents andito help ".'Mr,' Fohl’^d"^ 
..Thlf,, was at the . Federal town- . policemen .would operate 'iinjhavo carbines, shotguns, s!cd»c 







ureau of Narcotics and Dan-T "Wc cannot .have a leak. We teams of four, that llicy would) hammers, bolt cutters and quite 
BC n°M l “ ru ^ !i Street cannot have a leak now," war yellow armbands, that'a few other pieces of equip* 

and I Ith A-venue. It is an officeiDeptny Commissioner McCar- they would till have code;mcnt that might interest you.” I 

. ul J5j n8, and 1183 ? n awto-jthy said to the people in the'namcs, and that he himself; Everyone laughed, atid Mr. 
mobile showroom .on thexonfcrcnce xoom. "This is a his-lwould be the chief of opera* Paid went on to say that om. 
g.ound floor and the bureau oirtoric niglit, So I want to wish lions, working out of a com- of the narcotics dealers was 
Die ISth and 19th floors. each of you good luck." tmand center on' the 1 f)th floor, thought to have a machine ,.ti\ 
The agents^ and , detectives; Then Anthony Pohi, the as- Then he said that only seven i Tlle «R 0 rtU , and deleanu s. 

were .WaiJtng in a< conforenceisisiant : regional director of the persons would be.admittcd' tb! lool<cli at onc analher an 1 mur-T 

rOOlT] OrL tllG lfith flnnr. Iw ' pi ^ l.i- ! — Li ... . * . 


were .y/aifcng in ai confcrence^isiant: regional director of the'persons would be admitted' to at one anoLher an I mur-f 
room on. the 18th floor. TO^ba^i-' stood up. . He, is an.thc command, content that, pri^phred. .... ! 

. had -not beep told yet whyjamiabfe'.,' amply : proportioned operv-wquld, bo’ taken into tl# 1 * • , 'Who?'N-a;' man in the' back 
!u y tliere ’ and h'decd.man.'atjd Jm' sa|d>, that in the building' f'ntltBt.frpight elevator, of lhc roptq .finally said. ’ , 

the Police Department had next 60' hours he expected the and that, of * course, there’ ^ r ' p °hl said the man with' 
even planted a tepuri among'agents and detectives to arrest m'ght be some danger.' the machine gun would bo kluu- 

ir> own men, saying that thcro|SI narcotics dealers. 1 i "We have teams standing |by ‘continued on Page 37, Column 1 '< 
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■ • . .'’^i.Vga»Pt'ed raiding party, with rifles and equi pment for breaking down doors, besieges a Bronx* apartment 


H istoric ' Cit y-Feder al N argot ic$ t Rou ndup 
Was Guarded Secret 


I Continued From Page J, Co!, 4 when ho had been arrested be- 

\ t ' — fore, 1 

tified to the team assigned to ‘ He liad a lock way up here." 
arrest him, Deiocthe Payna said, reaching 

1 • Each team was 'to get "a above his head, "so, that it 
folder with information about cou ^ 11 ' be picked,” r ^ 


’7 X. “ UQ “nd Alimony Custituswcro put- 

markings would identify the ting (lure shotguns, a carnine 
he, peels who were wanted juw* feimnie bullet-proof vests 
most' urgently. Into the trunk of their car. 

. When the briefing was over. throi ' s, b bul «»sMe the apart- 
tho ■ agents and detectives Suspects Trailed 

picked up their folders. Mr. The three men knew a great 
"(yl.ttnd a few other men went ‘deal about some of the sus- 
tfi th'c command center. ’Iherejpccts, Indeed, they had been 
were placards on the 'wnll . follnwmfj some for IS months, 
with the suspects’. • names oj, sinco . llm H asc had be 8 tfn - 0ncc > 
tbcm Thcv were ro-iilv ; l:nov, ’ui;; that narcotics dealer 
wc ™ r c j “y Moicijvas to have a birthday party 
cards. During the long mglH on a bar, Detective Giovanncll’o 
ahead a detective would marl: 'had wandered in before him. 
“in custody” next to a great ,,l; had even sung “Happy 
I many of the names, Birthday,” 

i . ' Folders studied This night Lieutenant Stefa- 

,1 ‘ . ilia and the two detectives were 

l The agents and detectives, to supervise some of the other i 
i meanwhile, were studying their teams, Tluco of the narcotics 
folders, In many cases thcyidealoi-. ihev had heard, were 
were meeting one another for in Bm helms 111 on Lexington 
, Avenu-. They went there first, ' 

; Detectives Bruce Kennedy Outside Bachelors 111, Lieut- , 
and Francis T, Payne, for in- enant Ktefanla talked to an 
stanre, were silling m an office agent, Yes, the agent said, the , 
Willi two fluents. T-lw man they lliroo \> »>ro insido; so wan a , 
were to go alter lived on Hie detective, watching them. Other 
Upper West Side, but he Was agents ami detectives we.ro up 
known to be in Orangeburg, and down Lexington Avenue, 

N. V., often. No one, however, , 1 

knew where he might lie that 12d(l1 Stret Bar Invaded | 
, Still, they had to wait. If t 

do wo have anything on they miesied tho tliree. inside ( 
him? He stilus' coke, doesn’t IJache). .is 111, an accomplice I 
,lc ;, „ °. m ‘ . °f Hit 1 agents said, might get to a phone and warn 
, A ! K ! „!? carries a gun, the other su l peeis. Thcv would 
loo, rigid? the oilier agent sai' 1 jiavo lo get them when they 
Detective Payne said yes, were alnn>, f 

and he said that lie had cum- Uptown, in (he 32*1 1'reelnct, „ 
been m the man’s apartment'ngcnts and detectives were 


■ gatiiercd tor a raid on the Pur- 
, pie Manor .bar on 1 25th Stieel, 
So.mo of. the a gen is were nrgu* 

’ ing‘ about,' different .breeds of 
' dogs, A'police srgeant looked 
on benignly. ’ 

I ’.‘Why d^,' these, guys all have . 
> Fu Manchu mustaches?” he 
' said to,' i\o ‘onc in particular 

Shortly hbeforc 3 A.M. the 
agents and dclcctlvs moved 
in on the Purple Manor. There 
were 25 of them, and they 
were led by Capt. Jeremiah 
O'Connor, the commanding of- 
ficer of the Sixth Narcotics Dis 
trict. They drove to the side 
of the street opposite the Pur- 
ple Manor' and then ran over 
in a herd, their shotguns point- 
ed at the sky. 

Captain O’Connor was in i 
first. A man at the bar uttered 
a single epithet, and then all 
the agents hnd detectives were 
inside, 

A man walked old or the 
toilet. Ho was slopped mid 
searched. He had a pistol. In 
tho toilet there were packets 
of cocaine, 

"Now, officer,” the man said, 

, [ , ll , on , 1 deny having the gun, 
bid 1 don t know nothing about 
tin- stuff inside." 




p tlm fetuff inside.” 

In I he dim light of the Purple 
Manor, under iiaper streamers 
bung from the ceiling, the 
f agents moved alumt, searching, 
c On the floor, under a chair, thcv 
a found another gun, 

j ‘A Small Problem' 

At 4 A.M., Lieutenant Siefanin 
got a radio message, 

. „ A " 3(M fiasl42d .Street," It said, 
, A small problem, but it ie- 
quires assistance." 

One of the men who had been 
in Bachelors HI had just been 
arrested. He had been picked 
up on llio sfreet, along will) a 
young woman. Now she was sit- 
ting in the back scat of an 
agent’s car on East 42d Street, 
sobbing uncontrollably, saying 
'bat it was all a great mistake. 

Tile young woman and the 
man she had been arrested with 
were taken to 57th Street and 
nth Avenue. The man was 
tekfu upstairs first, ntl a*! 
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Side Highway at speeds up to 
TO miles on hour, 

The suspect was supposed to 
he In art apartment aL Con 
ttnirSfc Vi ling. West, not far 
from the (it am) Concourse. The 
wipt.im, the sergeant and the 
agent got (here, found the 
(loot and walked slowly down 
tv.' Ir.llwv, ' 1 

went to: something called the 
Piggv Back Social Club at lf>7tl 
Strt\. ;«nd Jerome Avenue. It- 
was. lie said, worth at least n 
tty, 

H> (( A.M., lite agents and 
dele, lives were outside the 
club. It was on the second 
fom ol a small Iniilding, and 
the i’ >'.vf .l.i'.r: do,"' was ' 
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Si , Uin l in nn of [ ice a S cnt ' Y «* the agent said, the «*«<*$". tJieMn said, 

*”!! VV, 0 afi0, V ts - ? an thc y three were inside; so was a . 1 A 0 " 1 deny having the gun, 

n'.. r t0 J“. lived on the detective, watching them. Other ft 11 * , d< }? $ k 9? w nothing about 
upper West Side, but he was agents unrl detectives were up * he st uff inside.’’. <• 

i TrJ?, . b< li in 0ra '’K c hurg. and down Lexington Avenue. , i« the dim light of the Purple 
N. Y., often. No one, however, „ Manor, under anahor 

knew where he might be that I28lh s, '“ cct Bar Invaded , hung front 'tto^ceifine the 

nl $«- w . „ . Still, they had to wait, It agents moved *h6ut*Shlng 

him i ul •fr V0 a , >’ tb ' n S on they arrested the three inside On the floor, udder a chair, they 
K S ? f i. cokc> doesn’t Bachelors ill, „ n accomplice found anothcr'gun . * y 

" C L of . tbc "K« nts Stt ‘ d * might get to a phone and warn « A c m ,,8*p rnW . m . 

. • - Ao 1 *"?»*•** carries a gun, tho otiier suspects. They would ,, , small Problem 

too right? the other agent said, have to get them when they At 4 A.M., Lieutenant Stefania 

Detective Payne said yes, were nlone, got a radio message. “ ‘ 

and he said that he had even Uptown, in the 32d Precinct, , "304 East 42d Street," it said, 

ncen.m the man's apartment' agents ' and detectives wcre‘ A sma!l problem, but it re- 
quires assistance," 

One of the men who had been 
m Bachelors lit had just been 
arrested. He had been picked 
up on the street, along with a 
young woman. Now she was sit- 
ting in the back seat of an 
"gent’s car on East 42d Street, 
sobbing uncontrollably, saying 
that it was all a great mistake. 
The young woman and the 
man she had bo..n arrested wilh 
were taken to 57th Siroet and 
11th Avenue. The man was 
taken upstairs first, and as 
dawn began to lighten the sky, 
the young woman stood outside 
the building in a circle of agents 
and detectives. 

Detective Olga Ford, cele- 
brated in the Police Department 
for breaking the nvurder rase of • 
Patrolmen Joseph A. Pingcnti 
and Waverly M. Jones, ap- ' 
proadied her. 

"Look," she said, "you know 
this is a bad crowd you’re run-; 
ning around Wilh." 

The young woman pressed! 
against n wall, sobbing. 

Upstairs, Mi. Pohl and Deputy 
Inspector l.eoinrd wove in (lie 
command c.ntcr, looking at a 
television .•••n:cn that showed 
the prisoners ns they were 
brought in. By 5 A.M., they had 
seen II of them. 

The team (hat was following 
the man wilh the machine gun, 
meanwhile, was tease i.ihly sure 
that lie was now in his apart-! 
menl in ilie Bronx. The team! 
wanted to go after him. The 
11 .. H>‘»- Yo.k Tlmfi -7- , n, *toi idc.l to 

One of a group of agents entering a building at Jeromo A squad of agents and deter- 
Avenue and l(17lii .Street, in the. Bronx, that houses (lie lives wilh «d ntguns, sledge 
Piggy Hack Social flub. Inside, they found the patrons and t >m\ bars .loft for 

walchVig T V Karens. The raiders* progress up (he stairs ' l,mn .'*. T1,py Wt?re 

' Huh l,a.; been uhoi oS the ^ b 





One of a group or ugents entering a building at Jernmo 
Avenue and I«7th .Sireci, in (lie. Bronx, tk.it houses the 
I ii:r..V Back Social C lull. Inside, tlicy found the patrons 
valeting ’I V Karens, The raiders* progress up the stairs 
to the eluh lia.v been shown on the TV. V 
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A policeman goes through a' door into the Purple Manor, 
the Bronx, after breaking out panel in raid Sunday night. 

‘ — • 'ia... .... 


Side Highway at speeds up to went l& something called the 
/(> miles an hour. Piggy Back Social Club at 16711 

The suspect was supposed to Street 'and Jerome Avenue. H 
he in an apartment at Con- was, lie said, worth at least a 
course Village West, not far try. £• 
from the Grand Concourse, The By 6 A.M., the agents and 
captain, the sergeant and the detectives were outside the 
agent goL there, found the club, ft was on the second 
floor ami walked slowly down foor of a small build'ng, ami I 
the hallway. the downstairs door was lock-' 

The agents and detectives ctJ- founded on the door, 
with the shotguns and sledge a nliin ‘ t-t *hem *'P> al ’d every- 
hnmmer;: were waiting, hidden ^* n ' ra h up the stairs, 
in a Mail welt. The captain. No Suspect 

them,' ' and a then TiiTTsereean*' U ? stairs ’ however, there was 
walked up to the dour of the 1 . door, 1-or minutes, the 

apartment. uTT'fa £, 0umed , 0 P f Jt - They 

“There’s a bird eoine t-Jiirn shouled - ? hey looked for anoth- 

chirp," he said. He shrugged amanwith ke'y*" 7 f ° Und 
Door Broken Open Reluctantly he opened the 

The captain decided to door. There, inside the Piggy 
knock. He did it twice, ant! £! adc Social Club, 30 people 
when there was no answer sat at a bar. At the end of 
I from behind the door, he the bar .were two television 
! called for a sledge hammer, screens. They showed the stair- 
:A detective began swinging, way and the- landing. While 
it against the- door and from Ithe agents and detectives were 
somewhere within the apart- jl'yiug to get in. the people 
nienl a woman called out, jat the bar had been watching. 
“Wind's that?" j The man they had sought 

i nc door icll open. lh?*. t \vas not (here, but underneath 
agents and cjc:eetiu\s pomed ja chair in what passed for a' 
'."rough hut inside the apart- [lounge, there was a pun. and 
ment there were only the 'underneath a woman’s foot wa< 
woman and her babv dnugli-,a bottle of cocaine 
ter The wntnan said sl,e hadn’t, u was 0:35 A.M. now. and 

1 J ■! M L man , ni,C0 ,hc "JR 1 ;! the agents and detectives were 
mtorc. the dor.,.s to a bat- [driving back to West filth 
cony, however, were open. The ..street. Mr. fold's voice came 
agents and detectives speeulat- o\er the radio, 
oil that be might have pot out] “We're progress! nr, verv wdi 
h ? ' , ™d all the reds are now m 


.. • IIM «»'»!,■> ill 

one or the pni.ermen re 'cu^rody," tie said, 
called that the mar, sometime:. | “Good," Vnc cMpti 


aptain said. 
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City Police and U.S. ' 
. Agents Cooperate ' 
in Big Sweep 

V ' _r " 

TJiti ' priests of 65 suspected 
narcotics dealers 'were an- 
nounced j-eslerday by city and 
Federal officials, who said they 
were among the most important 
-drug arrests in the city’s his- 
tory. 

••‘/tothtoft has ever been done 
before that would so diminish 
!•«:» of drugs in New 
uMm’ J?‘T uy Commissioner 
w J*Jjnm McCarthy said. 

Wo arrests which worn 
made over the weekend in- 
trants of policemen and Fedcr.il 
narcotics agents, grew out or 
nine Federal indictments that 
were handed up here last Friday 
amt. one that was handed up in 
New Jersey. ' 

The indictments involved ft" 
persons, who. the authorities • 
said, hart the capacity to dis- 
tri bute t°o kilos, or slightly 
man. than 220 pounds, of 
heroin a week. 

•Major Suspects Sol/.od 

Furthermore, the ■ officials 
snu , of the 45 persons listed 
by the Bureau of Narcotics and 
Dangerous Krugs as major 
bug distributors in this coun- 
t’y, eight were utr.ong those 
arrested. 

'I be imf-stigntinn that | e d to; 
be arrest- apparently he,. an in 
ale 19/1 liy cnrly‘1972 it ren- * 
lered tut Hie Beech Rose Social 
( bib at 3202 Westchester Ave- 
nu" n\ the Bronx, 

A police film, taken with n 
camera hidden inside a box that 
was propped up on the rear 
seat of an automobile, showed 
many of the suspects who were’ 
arrested over the weekend rn ' 
trnng and leaving the club. I 
Later, the police said, some 
of the suspects shifted their' 
operations to n.t-lub at J02:i 
Havemcycr Avenue In the. 
Bronx. 

1 edoral ami police sources 
said that, in. the investigation 
to;.; limed, more suspects weie 
implicated. The police and Fed- 
eral agents who fallowed .‘Be- 
pliert Dellaeavn, for instance, 

'vere led to Joseph (Jernie, \vlm 

was siippi.M-d | n; n uj 
c- -Ur in r.r, ..',K n. ' 


* . 
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(iennaro Znnfardino, one of scores of people seized in raids and accused of narcotics violations, In custody 


Oerinr, they said, led In twojeral Court in Manhattan ves- 
Mher suspects, who in turn lcdjterday, a total of about $7-mll- 
Uiem hack to Dell.tcava. Ilicn. 1 ,, , • , , , - u f 

Iasi Fell. -Ji, C.ei ,ik was f-mud' 011 ", na ," ' v,,s m ,0i 1,1 of 
dead in Ids car on West fl7thj l ' ,<? defendants, 


Street. His throat had been out 
alter ho had been strangled. 

Both Federal and city inves- 
tigators said dial the (hug 
rings had no chiefs and that, 
the men at the top look turns 
buying and selling heroin from 
one another. 

Outing the investigation, 
court orders for 3k wiretaps 
and eavesdropping devices were 
obtained, through District At 


The first defendant to appear, 
Herbert Spelling of Bellmore, 
L. was described by Gerald 
A, I offer, an Assistant United 
Stales Attorney, as nt “the very 
top of the distribution sysem." 

Mr. Fetter said that Mr. 
Sperling owned a home worth 
$350,000, had two boats and 
drove a 1073 Mercedes Benz, 
lie said that when the suspect 
was seized. Federal agents and 
city detectives found he had 


lorney Frank S. Hogan and As- fit; 
sistnnt District AMorney Frank! I 'vo loaded pistols. 

Ungers. I Mr, Fetter asked that bail 

.Seven .Mate and lluee Federal. I e set at S3 h million Magis- 
trate Harold J. ltady, however, 


search wai rants were also 
executed, so investigators could 
search the clubs on Westchester 
rod It ivcuuyer Avenues. 

's):i t;» .‘uaijn 1 - t . in I 


Narcotics Raid Suspects 


I'nilowinp, is a list o/ the per-], ' 
sons indicted on Federal nar- vi>[L 
colics and income tax charges, j , 

Those arrested were identified 'it 
as: 


Aoli)lf«t|p 37 vtirv f»Wf iM l f’hiilW r,\. 


IV! 
r.v. j, 

,‘ji ( .*• t * 

F*rl?» P*' 
H» .*M *.*. V, 
W. < .* 

I All V> * V 

M* r, s 


set the hail for Mr. Spelling,, 
who described himself ns a . 
clothing s.i'cMnsn, al SI -mi) ! Ji '« rv C- ■.**«>" (»'■•!. 3,‘: fi.«iic, AH1 

. ° * ,t’.« nniv « r S ',if# | 'M, 3/, V.v '* ‘ 


KavMi 39; UviJ j JI, fell., itlf.it & 

Aft»triflo 34; jyin i». (run?, 33, 

AI<»rJ Catln* 32/ Tlonm Cr fe# 4.1 
AHipd Or r (7nrfr. 46. Sfprhrn 
$3* feme* Fire li? 29; Crirmelo Vrlri Girti*. 

3P ' 

Norman 69; tro riii|*bfhr»r 

Gujtlno, 37; Mfero lie II, 31/ pojicrt 
37, 

Simuvl 3?/ Mlvulcr# f/»<1 fe.rM. 

ItiomM lr..l|ni, 33/ Robcfl /.‘.n | 

79, 

Jp.rph MriSfrvir 39, J»»*n J<ni* N.'O on, 

Mi MwM KrwiiA*, 4 /; .hmpv At R*a * !»*• 

Ifetlj », CTtJ*t;ll*> ?S , P/MVlO 1 t* 'f 

. J»A.i valor* K y»lftd ?*: 1&untMv ft-.ii, i iin* 

31; Frank Sfff am. 33/ A<M V. Si: if.* WWi L ' 

Cc« Up Spfflhio, M; i|nbwt Softllua. 3^. 

Ci***.. .!>to /Attfenj no, 14; RtKt'a'j M. f'lr/tf. 

.’A 


Votf*. 3V Cr *> I -* 

>i r 7; ,lo'. A'.; * . J . * 

/.'title'! MV'V* . r 

Sirv'to, Ij** • 

t* . 37 . M i /•&*■ al '? *n* .pi f " ^ 
Jnjlc . ,»>{•/ < j*Ar* •» 

* ( *‘jr‘ •»« s I * * 

■ • •* ; ‘1 .•* 

. c. :c 

* ,i* . ? K V|! *.T3 * ' 

\ . . Jl.r 40; f. C SM l * 

ii 

i",p # 37; Ui'tr W*‘ 

*, r*c'fcii On ' 


U‘*r. v < on 
H An tvslttj*.’/ 


Those irdUlfti hut utd 
arrested were identified o".i\' 

f|l(K, I 

r , *» Nr %' 


GtM fe, K' HMD * .. 

Oforo* Miimv bn JpVi Nfv 

Sal*lro K* • 

I *prd' t ,v 4Vi If* 

Sib -4^ . fj' i Ji * * ’ 

I nn 1 * . t • V* f ‘ * O 

I *• V * 
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WEATHER 


TonlgM: “■ 
Clear, 50s 

Tomorrow; 
Portly sunny, 70s. 

, Fair, mild on 
'Wednesday. 
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By Jlobert Bazell and Joseph Berger 

2Jorc- than 60 suspected drug dealers were ar- 
rested in weekend raids that one high police source 
today described as the ‘‘largest narcotic's eiacKfi mn 
in history." 


The source said those 
seized included "the big- 
,«cest dealers in the city — 
people we thought we 
could never touch." 

Another- official said 
tht suspects were respon- 
rlble for seh’r.g “th- rna- 
jr.r portion o: the heroin 



and cocaine distributed in 


| UH >— ■ « 

Continue 0 From Pag&~l • Cresskill, N. J., was named 
indictment were charged 
vith the federal crime of 
conspire ey to sell narcot- 


ise New York are.;.'* 

The arrests followed i iv- 


ies — punishable by a max- 
imum of 30 years in pris- 
on. Several were cited for 



inYIp 

ibltrasn i:A 


Newark 

it d;-r 

a! ce-ur. - 

A 

sealed h 

tdictir 

s*'* : r*3" *• * ■* 

the 

SU-’V 



Ti: n. 


asJ u is 

. lU-1 M 

i. elude- 

’dev •% - 

rs •*’* * 

d many A o. 

.1 ctir y- f i t- 



aircsts would le-ad to a 
ificar.t drop in the avail- 
• v of narcotics 


in the 


V 


tnr r.. 


r.-.agr.'- 
r • -va- 


as the head of a <_w Jersey 
ling. 

Sperling’s 66-year-old moth- 
er, Ceeile, was also ancsted 
on charges of allowing her 
home to be used to store 
narcotics, and cash from the 
sale of drugs. 

Also indicted was Vincent 
Pacel'.i, who was charged by 
a federal grar i jury last 
January of plot?': g the mur- 
der of a k-y government v.if- 
3icss r.t Iiis narcotics tria., 
me-Wi TV ivy Ivi-kv Find. T. 


now serving a long prison 
Sentence. 


•s’ The two-year-long investi- 
gation included intensive 
surveillance of a number of 
East Harlem and South 
Bronx bars and social clubs 
and at Mutchie’s tar on Mar- 
ket St. on Lower Manhat- 
tan’s East River waterfront. 
'S Investigators said they 
took '•miles” of audiotape 
front wiretaps and other 
electionic eavesdropping de- 
vices, and took 306 reels of 
film of suspects selling 


r, ptc.ce 
liiies a rr 
i.n*o 


W 1 




was in full gey 
i.-.orc than’ 100 
were imported! 
and tunneled around \rs 
ropolitan arc-a a- 
away as Detroit. Poi-re r 
the wholesale value ct a 
--2.2 pounds--- of herar 
$26,000,. 

Those arrested in;'. 
Alfred Catir.o, ?.2, 

Av., rr,'-. Ere r zz, a 1 
Thomas Celts, f j 
rental PI, Staten 2 star 
brokerage employ-: :• 

I '"ft .. tv af • r-- .- 


Exhibit B 








iouio never touch.” 

Another official said 
t he suspects were rospon- 
Bible for selling “the. ma- 
i ,l°r portion of t Ik* heroin 
1 wd cocaine <linlnbut.ee] in 
tn > A'cw Voi le area." 

. ^ h’' a itos(s Jtillowed (iie 
; in Mnnhulhii and 

, Newark federal toiu tf* of 
: waled indictment a naming 

oG Jiersons. The ittjlcC- 
Jiioitls included manv' re* 

, lulled organized crime fig. 
ni'cs who, authorities said ‘ 
operated in a loosely-knit 
f et ? r Si-oups, that sold 
herom and Corfu no valued 
>m lie tens otf millions of 
dollars, ‘ 

1 here were also seven 
state indictments charging 
•sale and possession of 
Iar f e quantities of heroin 
and cocaine. 

A combined force of 230 
agents from the Federal 
. .; urerm « f Narcotics and 

' Dra B* aiKl lll « 

lohro Dejd.’s Organized 
Ciane Unit fanned out 
throughout Die city and 
Points as Jar west as 

rcus°' t: l ° make lhc ar - 

Ny this morning, 62 
poisons had been taken 
J »to custody. Although ! 
dtug seizures were not the • 

f2r f the swec P» small ' 
quantities and several t 

' vcre confiscated, * 
authorities said, 

All those named in the ; 




Vonlinurti From Pag<fi~~ 


(’onlinucil on Page f t 


Indictment were charged 
, v *th the federal crime of 
conspiracy to sell narcot- 
Ics — punishable by a max- 
imum of 30 years in pris- 
on. Several were cited for 
lesser charges. 

A BNDD official predicted 
the arrests would lead to r 
significant drop In the avail- 
ability of narcotics In the 
city. 

'•"’To underscore the magni- 
tude of the narcotics opera- 
jiion, U. S. Attorney Whitney 
, North Seymour told how one 
i undercover agent had nego- 
tiated with a number of the 
. suspects for the purchase of 
GGO to 880 {rounds of heroin 
with a wholesale value of $12 
million and a street value 
estimated at $250' million. 
''Deputy Police Commis- 
sioner William McCarthy said 
the size of the operation 
made “the French Connection 
case look like a polite e.nn- 
pared to a boulder,” 

1 / While the groups were 
spread around the metro- 
politan area, ] olire sources 
sal 1 the “command post" 
was at Pleasant Av. be- I 
tween fJCth am! mth St. In 1 
Hast Harlem. '{ ho block has r 
often been described as a * 
Mafia base of operations for 
the Harlem, East Harlem 
and South Bronx area:, 
i/ Seymour said the group 
arrested today was linked to , 
Louis Cirlllo, a reputed large ; 
scale drug Importer convict- 
ed last year of conspiracy to j 
sell narcotics and sentenced t 
to 25 years In prison. At the t 
time of his trial, police dug j 
up Ci Hilo’s backyaid and re- s 
covered more than a million J 
dollars in cash. 

IVo men were identified 

today as kingpins of so 

the rings. Herbert .Spelling, 

:l ck tiling salesman in 
B< Ihnoi c, 1.. i., was held in 
»'Mlion bah, .hwepb 
| ‘t"” (••ippi ’ll. -If, o' 


u 


p 
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.^rSifo^NcwSey SXaST 1 ^ *?"*,"*» 

-. Sperling's CG-ycar-old moth- ^ T-’ 0 two ' yoal ‘ ,on ^ testi- 
er. Cccile; was also arrested gall0 '.‘„ inck,(icd Intensive 

p P- ■arsa 
SJ2 ST ras " lhc ffSLSS 

A i„_ ^ ^ ] iQt . S *‘ on Martha t- 

P 3° ln ? !olrd was Vincent tan's Hast River waterfront. 

S'K^ U M they 

cn ' 1 , ’ ra,l ‘ l Jmy Jasi. took “miles" of audiotape 


l 


W W U fci 


r, police : 
Bios a nr 
Into the 


January of plotting tlic mur- 
der of a key government wit- 
ness at ills narcotics trial, 
model Patsy Parks Pino. The 
narcotics (rial end .1 in Pa- 
cclii’s conviction mid jic is 


from wiretaps and other 
electronic eavesdropping de- 
vices, and took 108 reels of 
film of suspects selling 
dnigr,. 

•/When (lie drug operation 


a 

i 

s 

r 

t 

n 


w: '' in full gesj 
Jnore than 100 

Wi"i; imported,. .... 

and fu uncled around the 
Jojwl.taij area and e* 
away as Hen-oil. Police ; 
th> v. bolesa le value of a 
* : i»ou»ds • of heroin • 
.-p : ,0 .'0, 

'i’d'iso arrested J . .<•] . . 
Alfl ! Cttllno, 02, 3600 )! 
Av. ilte Bronx, n lain • 
Thomas Cetta, 13, fi2 (\ 
nontal Pi.. Staten Island, 
brokerage employe; Air 
Hefranco, 40, of the Jhv 
labour. and Stephen J'ii 
cuva, 17, of 2207 Second . 
a laborer. 

Also James Fine))!, 
Mount Vernon; a be 
trader; Norman Gold 
63, 20 Seaman Av.; j 
Christopher Guarino, 33, ; 
i?' 1 *: L ■ r -> wriler-produ. 
Phihppe I velli, 21), 27 S3 Gin 
Concourse, the Bronx, 
ployul; llohcrt JiTm-.u. 

Huntington, ; 

Kaplan, 30, 60 Brighhm": 
Brooklyn, owner of the J;. 
oi-d Medicine Co., at •• (<(-. 
ton pj. . 

Also Pal va (ore Fred 
2177 Milliner Av. i 
Bronx, a florist; Tl'io 
K"Hni, 29, 323 Pleasant 
unemployed; Joseph Moss, 

39, 32:1 l’ennyfleid St., ■ 
Bii -..v, a laborer; Murad N- 
sen i, 48, no address, a In 


j sate. 


- : i in Snffern, X. 


Sah a i re Huggjero, 27, 11. ■ 

| "*'• \ * r. field manager 
the G-dco Trucking Co.; A 
piion V. Si sea, 20, S2S )C 
l ' J -'.v v„ thi Bronx, um . 
pleytM Herbert Sperling, 3.' 
Br.liv.-.,, Jj. j. ( „ ciothin- 
sale., j; and Oenn.no 

. iS, 326 Pleasant A, 

Jill* Mi, 
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MEWSp^i by Gene K«pnock and Jack Smith 

Suspects Jerry Zanfardino, Frank Bassi and Leo Guarino (photos 1. to r.) in custody after Toundup by pojitc and narcotics agents* 



By EDWARD KIRKMAN 

An electronic bug planted over a year ago in an East Harlem bar led 
yesterday to the indictment of 86 persons as major drug dealers, charged 
wiili supplying a large portion of the heroin and cocaine, in the metropolitan 
a ea and as far west as Detroit. 

, Forty-six of -the key drug figures were rounded lip 
over the weekend by teams- of narcotics cops and federal 
agents who combed the five boroughs, neighboring coun- 
ties and New Jersey. Four men were picked lip in Detroit 



aiers 


tor of the federal bureau, to pick 
up the suspects. 

Security against leaks was so 
light -that even the ICO men tak- 


I iug part in the raid did not know 

in the roundup, called by Manhattan District Attorney j [j^ t *r°htroin 

Frank Hogan “the most successful example, of cooperation , kni arrived i« Chinatown from 


between local and federal 
agencies. 

Information picked up on the 


the Far Fast, and were shown a 
and. helicopter surveillance. Tie j fake cable from the II.S. an>ha«- 
iOspcets* ortivity was recorded in j sndor jLa-I^affkok^jpptnjr oft the 
— - - - 4 * ■ — 1 •^hipmcnf.’- ' - 


100 reels of motion picture film. 


hug Jed police, later joined by j > Turing I YA mong the top figures sr> 

opetr.nwo ; j * \ r.-l-d on conspiracy chsrkc-. 

W,_JI •**:«,. - t '"<■ . . 1 were IIm-Ivm S J)C .';.u. v..,\o£ 

»* V ■ • i ^ ' • 1 ’ ’* > t p; I If- )%%'■*. I.'j 


5250,000 n s £ o n , which, he 
boasted la? 1 detectives, contains a 
Picasso n^nd an expensive bust of 
Napoleop, was called by Assist- 
ant UjR. Attorney GeraTd A. 
Keller •‘“one of the major naj- . 
colics ^distributors, not only in 
this pJrea but in other states as 
well.”? 

Sperling, who has three new 
cars, {including a Mercedes.^ and 
two boats, was held in 51 million 
hail, ] as was Capra. The high 
bail paused some defendants 
awaiting arraignment to churkle 
and dthere to snarl. One prisoner 
shouted: “Why don’t you kill us 
lunv"*' at \j ^Magistrate Harold 
.1. R Ay. 

Jjitir, Federal Judge Marvin 
K. Friyikel reduced Capra’s bail 
to \$?*W | O0 j-ml ovd-.-red him to 
r «.*> :* t »’»•- t th* l\S Attorney. 
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area and as far west as Detroit. 

. Forty-six of the key. drug figures were- rounded up 
overthe weekend by team's of narcotics cops and federal 
agents who combed the five boroughs, neighboring coun- 
ties and New Jersey. Four men were picked up in Detroit 
in the roundup,' called by Manhattan District Attorney 
Frank Hogan ".the most successful example of cooperation 
between local * and federal I — “ — — — 


‘ u 1 wuittt me iiiciiopuiituu 


agencies. li% _ . . . t i 

Information picked up on the 
"bug ’ 1 led police, later joined by 
operatives of the Bureau of Nar- 
cotics and Dangerous Drugs, to 
social clubs and bars -in • the 
Bronx, Manhattan and Queens, 
where additional evidence on the 
suspects, described as loosely 
linked, was acquired. 

In the course of the 15-month 
probe, investigators employed 
wiretaps, night photography 
equipment, auto-tailing devices, 
ultraviolet powders, marked bills 


a nd^ helicopter 4 surveillance.' The 
sOspccts* activity was recorded in 
10G r$els of motion picture' film. 
A Detailed Briefing 
Sealed indictments against the 
suspects wore announced Friday 
by United States Attorney Whit- 
ney North Seymour Jr.'s' office, 
and the arrest team::, after one 
of the most thorough briefings in 
law enforcement history, wfere 
dispatched by the operation's 
chief planners, Deputy Police 
Commissioner William McCarll* 
and Daniel Casey, regional dire<^ 

r7. r=z r. taw »,Tai*r. • lt. 


, 

tor of the federal bureau, to pick 
lip the suspects. 

* Security against leaks was so 
tight that even the 1G0 men tak- 
ing part in the raid did not know 
the story. -They had been told 
that a large shipment of heroin 
bad arrived in Chinatown from 
the Far East, and were shown n 
Dike, ^*ble from the ,U.S. amlMs- 
sado ^n^g ^ ppi^ 0 ff the 

Among the top figures 
rested on conspiracy charge, 
were Herbert Sperling, 35 , of 
2868 bee Place, Bcllmore, L.I., 
and John (Johnny Hooks} Capra, 
33, of 15 Northwood Circle, New 
Rochelle. Loth men, like many 
of the others collared, reported- 
ly have overseas drug connec- 
tions and handle as much as 
kilo of cocaine or , heroin a , 


week. 


Note 


Sperling, 

:’ 7 T..-.KA 4 ^S s -. > 5 * 35 ? - »■».*. 


arrested at 

.v-V.VTt.-r- *&■***£*?•> •. 


..v,« UtiwHi n. 

Ftffer /“one of the major nar- 
cotics ft! is 1 1 Unitors, not only in 
this afea but in other slates as 
well.*? 

Sperling-, who hna three new 
cars, including a Mercedes, and 
two 1 oats, was held in $i million 
bail, as was Capra. The high 
ball caused some’ defendants 
awai mg arraignment to chuckle 
and < there to snnrl. One prisoner 
about d: “Why don’t, you kjll u« 
now*? ’ at UJS. 'Magistrate Harold 

J. Ri >y. . 

Lat r, Federal - Judge Marvin 

K. Fr^ikcl reduced Capra’s bail 
to\?250,000 and ordered him to 
repqrt roily to the U.S. Attorney. 

iso arrested and held in $40.- 
000 jbailywns Sperling’s mother, 
Cecil*. 6\ of 300 W. 55th St., 
on charged of concealing drugs 
in 1/er hom\ for her son. 

f the 8G\mentioncd in the in- 
dunment, 4G were rounded up in 

' fConfinoed onV;t 39, col. 3)' 



News photo bv Bill Stahl Jr. 
Agents escort John Capra tucar 
outside New Rochelle home. 
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„ . ... HEWS photo by Dill Stahl Jr. 

Home or suspected drug dealer John Capra in New Rochelle. . 


By EDWARD KIRKMAN 
The petite blonde opened the 
door and watched as the detec- 
tives walked across the white 
marble-tiled floor, ducked under 
the low-hung- crystal chandelier 
and stopped in front of a garish 
six-foot statue with a light bulb 
screwed into its upraised hand. 

As the cold dawn nir from the open 
door filled the foyer, the woman, Con- 
nie. Capra, retreated up the circular 
staircase, drawing her white terry- 
cloth robe around her neck against 
the chill. “My husband's not here,” 
she said. “He's playing cards with 
his friends.” 

Her husband John, who is sus- 
pected of dealing in hard drugs, was 
a top-priority pickup — the police code 
name for him was “Boss’’ in the wide- 
spread federal-police roundup of nar- 
cotic dealers over the weekend. 

Capra, known as’ Johnny Hooks to 
the mol), was actually in the house at 
15 Northwood Circle, New Rochelle, 
and he listened for over an hour from 
his hidedut in the closet of the master 
bedroom as Connie tried to get rid of 
the cop3. 

At Xir-.L she had protested through 
the closed door of the two-story colonial 
house with the white Georgian pillars. 
Now with the officers, Sgt. Bernard 


Gillespie andJJTOaaljiijejgntjieHrarco. 
inside, she tried a sniTa'k. Federal 
agents William Sokel and Robert Allen 
guarded the rear door. 

"Please leave,” she asked as she 
stood on the gold carpeted steps of the 
stairway. “My daughters have friends 
sleeping over. It’s so embarrasring. 
Can’t you go outside?” Tears welled-- 
up in her brown eyes. "Do you have, a 
search warrant?” The officers did not 
but, armed with an arrest warrant, they 
could make inquiry about Capra’s . 
whereabouts. 

Whitt Rug, White Sofa 

From their position in the hallway 
the cops could see into the living room, . 
with its white rugs, while leather sofa 1 
and chandelier. Twenty-four paintings ■ 
and pictures hung on the walls. A grand I 
piano sat in a corner near a large pic- ’ 
ture window. - ’ 

Aa the detectives viewed the room. ’ 
Connie continued her strategy. “You 
know we are separated,” she said. “He 
comes home only once or twice a week 
to sleep. I don’t know when he’s coming 
l.acsk, 1 haven't seen him since eartv in 
the week.” 

Connie told the officers to look ln‘ 
the room she called the “basement,” 
which was adorned with rich but un- \ 
matched items such as a full suit of 5 


(Continued on-page 39, no 7. 1 ) 
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Grand Central, Kucfcefeller de- 
clared: " - * • 

*-l »aid 1 wool.1 trait 'Ariel see 
and that it wn-tlv what I’m 
jjoing !o do, because I think EJ>od 
government it essential for New 
York City.” r *;: 

- Pretied on why a -March! en- 
doraement hat not been *£tb- 
coming, Rockefeller added, “What 
do yea wftnt — good government . 
Right t You’re cot to elect, toinc- 
body to get -rood government. 

Catey, who.drrw Rockefeller*! 
admiration a* a key member of 
the House Ways and Means Com- 
mittee under Chairman Wilbur 
Mills (l)-Ark.} and by hit teiive 
support or the governor! efforts 
to insure federal revenue-sharing, 
was an early fusion choice of 
Rockefeller before the governor 
announced his support of former 


naHy droppeu out oi the iac»? laat 
week although he had the Liberal 
Party . nomination Mid fusion 
backing from Rockefeller. 

. Carey Is Waiting . 

The Brooklyn congressman re-| 
vived his interest in the payor-] 
dty last week by announcing: *T 
I am definitely planning on a pos^ 

I aible : Independent run— hopefully 
'with support ‘from the governor. 
Hpwerer, i will wait until- the 
Democratic primary is over. ’ * ■ 

* «*j don't ace anyone in tliat race 
now who ha* the ability to heal 
the wounds of. New York City and 
bring the people together. 1 feci 
I can do the job better. 

Under Board of Election rules, 
Carey can begin collecting the 
10,000 independent nominating 
signatures for mayor on July 12. 


IU.V .1 C.">cCl ,.*k> , CVUIll* *«SS V‘» •* ; 

full slate with running mates for; 
council president and controller. 
Queried on that possibility,' he, 
replied: ‘if the Democrats choose 
a one-sided slate, a ticket of jutt 
one ethnic group, or one not geo- 
graphically representative, I feel 
it will be necessary to come jup 
with a more representative 
ticket." . -- / ; T* 

' Despite Rockefeller's refusal 
to shppo rt, him* Scn^HartW. re- 
mained calmly hopeful . that an 
endorsement by the governor 
mar - yet eome through.' He de- 
clared. u l think he will support 
me. If he doesn’t, the party could 
be severely damaged if the titu- 
lar leader refutes to join the 
grass-roots party movement. This 
could arfect the stale election for 
governor next year." 



NEWS p**o» 3 by Jim Girnslf 

U-S. AUornev Whitney North Seymour Jr. announres srresU si 
police headquarters. Seated ire Manhattan Iliilricl Attorney 
Frank Hogan and Folice Commissioner J’atrick Morphy. 


a nnounced his support 01 io»ucr — — . — ■ - — 

Not 8 Bad Pad,But Where s Dad, Visiting Copslnquire 

... . - i .h. m for onlv .bout $10, bister snd red slacks. Ho said | the neighbors could see what was Uhatone cuff wa, torighUO.- 
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armor, a miniature decorative 
cannon, a red and Mack leather 
bar complete -with stools and a 
Mack leather iofa with matching 
chairs. 

Also in the room was a glass 
ran rack with five high-powered 
rifles. Two large atatues of 
Egyptian figures stood near the 
bar. A red slot raschine *at on 
the red rug. A will-to-ceiling cir- 
cular brick fireplace wai in a far 
corner. Assorted bric-a-brac, in- 
cluding a stuffed for, aurrounded 
the fireplace. A six-foot-tall 
painting of a drum-playing clown 
hung on a nearby wall. An Isaac 
Hayes “Shaft” album lay <^n a 
glass coffea table. 

A Detail on the Paintings 

The opulent life style of the 
man suspected of being one of 
the largest narcotic dealers in 
town also was evident in a den 
on the first floor. Over .a blue 
velvet-covered sofa hung oil 
paintings of the couple and their 
three daughters, agea 11 to 1C. A 
first place trophy won by Capra 
in n 1971 golf tournament at the 
Ijke Isle Country Club stood 
high ors an expensive end tabic, 
which also contained a gold and. 
jUver vlioss set. 

The family paintings weren't 
expensive, said Mrs. Capra..“l\e 
I, ad them done last yen r at the 
Hoi -I S-u-. '■ -n,i in M .. 


made them for only about ftO 
each." 

Mrs. Capra put on a red blouse 
and black slacks and joined the 
detectives in the kitchen. She 
asked if they really were from the 
narcotics division. “1 can t be- 
lieve it," ehe said. “John would 
never be in something like that, 
especially alnee the trouble with 
his brother Mike ” Miclixel Capra, 
according to police, is a -heroin 
Addict. 

Subject of IRS Probe 
“I though you were from the 
Internal Revenue Service," she 
said. “They have been following 
me everywhere. They follow roe 
to the meat market, they askyou 
how* much can cold cuts cost. They 
even go to the drug store and ask 
what I spend. I have three girls, 
you know, and sometimes I spend 
$27 or $30 for cosmetics and 
things.” 

The Capra family has been the 
subject or an IRS probe that be- 
gan shortly after they moved 
into the house, winch is assessed 
at $82,000, about 18 monlhsago. 
An anonymous letter, asked the 
federal agency to look into the. 
“Mafia guy" on Norlhwood Cir- 
cle, with the three cars and the 
$5,000 patio. 

Mrs. Capra continued io_ plead 
that her husband van not in the 
house. At 0:30 a.ni.. an hour af- 
ter the polioi* Mi-rived, the family 
aUva.\V, VS-luvl, Santangr 1 


Maser and red llacks. He aaid 
he was called by vrw wife of an- 
other man picked up in the raid, 
and figured that police would be 
at Capra’s home. 

BIrs. Cspra had almost con- 
vinced the cops that Cspra was 
not at home, but Sgl. Gillespie 
heard a footstep on the bedroom 
floor. The detective threatened 
that if Cspra did not come down, 
he would have a police car, 
“complete with dome light, park- 
ed in front of the house, so all 


the neighbors could see what was 
going on." , 

Found Sim Upstairs 
Gillespie went upstairs and in 
the gold carpeted bedroom, the 
centerpiece of which was a huge 
circular bed, found Capra shav- 
ing with an electric raaor. He 
meekly surrendered. , 

The cops placed his hands be- 
hind his back and put handcuffs 
on his wrists. Afler his rights 
were read. Cspra complained 


that one cuff was to tight. De 
tective DeMarco, while loosing 
the cuffs asked Cspra why he 
i hadn't come right down “instead 
of hiding behind your wire and 
kids.” * 

“My kids had two iik... : 
there," he said. “I didn't wanted 
to be busied in front of them. 

, He didn’t say another word on 
the way to the Bureau of Nar- 
cotics and Dangerous Drugs of- 
fice at 67th St. 
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86 Indicted as Major Dope Dealers 

^ .. ... , VI .weeks aeo and were picked up! 18-year tern on a federal nar 


(Cantmu** I tram ft* 3 ) 

the weekend raids and another 16 
were alreadv in jail on narcotic! 
and other charges. Three of 
these were called members of a 
40-member East Harlem ' group 
called the Wolf Pack. 

The three, held in a total of 
$]J> million bail on charges or 
snaking sales to undercover cops, 
were John (Johnny Echops) Cam- 
popiano, 40, of 29 Fieldcresl 
Road, Yonkers, Oreste (Ernie 
1! -v) Alibamonle, 24, of 45 In- 
wood Road, Port Washington, 
I.. I., and George CoiimmiLsos, 
also known os George Romano, 
32. of 1123 Cornell Place, Bronx. 

The three men had left for a 
Miami hideaway when they 
lev ied ti --et - heW,-. sji'”< 
| I v V. - •* e '■ — 


weeks ago and were picked up 
on charges of firing pistols out- 
ride the Beefeast Restaurant, 
710 Second Ave., near 38th St., 
on Biarch 30. 

With them at the time of the 
Beefeast incident were eight 
other Wolf Pack members, in- 
eluding John (Johnny Crow) 
Della Valle, 30, of 312 E. 104th 
St., also named in the indict- 
ment. 

Another Is Named 

The Wolf Pack operates inde- 
pendently of the Mafia, according 
to police, and includes some of the 
biggest cocaine pushers in town. 
Its membership is being investi- 
gated also lor numerous stlckups 
and slayings in the la3t 13 
months, 

i .*' .fit tv - - 1 * v’m 


18-year term on n federal nar- 
cotics conviction. Pacelli is 
in* trial for the murder of Patri- 
cia Parks, who was found stahb?d 
to death, her body afire,* in • 
Massapecjua, L.I., lot in February 
1972. 

A witness said Pacelli mur- 
dered the girl on f * day shew** 
scheduled to zo U*r -re a leder.it 
grand jury lo link • tm to drug- 
dealing activities. . 

Capra, one *»» *’*osc held in 
huge hail vcstci** lives on a 
palatial New I It*, rile estate sM 
bosses a Xour-m:* u p distributor 
group, police This group 

was described by : U ;!en\f prose- 
cutor as “on** «•: me bigRe.U 
heroin supply *vnia the. city 
has ever known?' , . 

Capra, although »- big man to 
the mob, had h*» b?d?njf i»« a 

cW.-L by H ee*u *’ 
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By EDWARD KIRK .MAX 

• _ A pi>-( 'hr:.-tm:i$ luncheon in 1971 bet'.vtr-n two Irishmen. both juwly appointed 
ia.-'K of j;ar< r ;i.-.s enforcement agencies, was the beginning of a fast personal friend- 
ship ami ; i: imps ecedented isond between the Police Department and the U.5>. Bureau of 
Xaico* and Dangerous Drugs. Last weekend’s huge roundup of alleged top drug 
j* (idi*-rs v.si' st direct resuit. ! 7 

One ,.f ihe two men. William I*. ’ and <li.-trutt between the groups., name Cniiptlation National 
McCarthy. a former deput. chief “bill McCarthy came to me r. ; formation Council. 


1 Het i*>f am» wen cafus of 


cdnl 


'irer.iiw 


,'inK i-*.e same 


inspector. had been asked bv January of 1972 and said his , 
Comriiissioner Patrick Murphy to reonie were onto something real- : 
ecd a seven*} ear retirement and . K" ^ t! '> — ’I "'as the present case, 
head t'-e Police p, -parti. .e.S's which resulted in the 85 indict-' 
l>tvisb»n »r,)J Orei*: f.< ,l men*.*. I offered the services of | 
Vr>r* Artrol But*: n. MrfVthy. n, - v offices, which McCarthy ac- 
ts r< -r.or.ser.se enforcer of the ccpted, and _ we worked together! 
!r.w. accepted in November 1971. the way.’ , 

. .. . i Casey had originated a com-! 

. inn'ntr Meetings ;jnon law-enforcement informa- ! 

At about the same time the ’ ,ion boo’ cn the West Coast, in j 

• *her man. Paoiei P. Case v. was " fc , !c,t , L ° S An « e,p “ bolire, the, 
4 f , e ' r, .-federal burv-va and stale cops t 

transferred from the West Coast > PVthanged ( ;*ta on drug pushers. I 

the ftoeral 1 iireau to the sen- J McCarthy accompanied Casey on j 
•ilive New Vork office as region- ' a trip ;o California to see the: 
.•I director. ; system for hirn-e!f. 

Casey and McCarthy hit it off T-'C -y.-tem was expanded here | 
iriiioeili.stely and began a scries. of to include other drug enforce- 1 
monthly meetings. ’‘The two j menl agencies such as Customs, 
agencies bad problems in the i the federal Office of Drug Abuse 
past,” recalled Casey ytsU rdny in! law Enforcement and the office 
hi* 19th !:,;■■ r ■•f/icc on 57th St. j of citywide narcotics prosecutor 
“Th .« was a ..atuiai s.-sph'ion Frank Rogers — all under the 


“We previously had duplicate 1 levels.” 


informant for the -ame informa- 
tion.” said Casey. "That has Ken 
eliminated. We have monthly 
. meetings between agency heads 
*' 1 * ; and meetings more often be- 
tween men on the operational 


The various groups arc seek 
ing to computerize the sy-ton 
;o as to make their infoimetio' 
available to law enforcemen 
groups across the nation. Th 
council now- con tag j. informs 
lion . on 4, Duo pushers,"' includir 
oOh names fed to the-pnol in tl 
< sinvnt iuvestigs.rioi:. 


tag Disguise Ss Letterbox Perfec 


Part of the evidence gathered on 
reputed big-time drug dealer Herbert 
Sperling and others in last weekend's raids 
came from their guarded conversations on 
a Times Square corner that were recorded 
by a bugging device which cops had hidden 
in a. mailbox. 

During the 15 -month investigation, officers 
noted that Spelling, Nrtk (Mickey Red} Cucei- 
nello, Norman (Sam. Gold) Goldstein and about - 
two dozen other figures were frequenting (he Gold 
Rail Bar and a nearby barter shop, both on Sev- 
enth Ave. i—twren 55th' and JiGlh Sts. . 

' The alleged dealers, in twos’ ami threes, would 
usually walk to the northwest corner of Seventh 


Ave. and 55th and hold animated conveisat. 
near a bus-stop sign. 

So last October. C:.pt. Frank Sullivan of 
police special investigations unit asked pest, 
authorities, to place a mailbox on that corner. . 
court order for the .electronic listening dtvit 
was then obtained. Within hours after the bu 
was planted, the visitors were recorded by th 
mailbox. 

Cops and federal agents wauhtd front a near 
by hotel as they gathered. Films were taken am 
the conversations monitored. Sullivan recalls on> 
di.M assion in particular. ’*1*11 hit there’s a cop ?i 
there,” he remembers Sperling saying as b.e kickei 
the mailbox. “Yeah,” said another. "Hey. littb 
snan,< come on out.-’ -’ - — Edward Kirk mar 
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Thrr operation had all the drama, tan- 
sion and pi timing of an Allied invasion 
during World War II. It; even had a 
safeguard “cover story" with a fake 
cable' from ' the U.S. ambassador in 
Bangkok. And all of it spelled a week- 
end of trouble for ' 86 alleged major 
drug daalet|L-iIt- all stented on Friday 
the 13th. anjunlucky^ day for the sus- 
pects,^ wherifisealed indictments were 
announced by .U.S. attorney’s oflice. 
Culminating more than a year of inves- 
tigation. 160 federal and local agents 
then started rounding up 46 oi the sus- 
pects. Sixteen others were already in 
custody, on . other charges. Yesterday, 
all were arraigned in Federal Court.,; , 
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AFFIDAVIT OF PERSONAL SERVICE 
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STATE OF NEW YORK, 

COUNTY OF RICHMOND **.: 

EDWARD BAILEY being duly .iwurn, deposes and says, that 
dependent is not a party to the action, is over 18 years of ^gc 
and resides at 286 Richmond Avenue, Staten Island, N.Y. 
16302. That on the 20 day of March , 19 jh at 

No. FOLEY SQUARE deponent served 

the within APPENDIX 
upon U.S. ATTORNEY 

the APPELLEE ' herein, by delivering a true 

copy thereof to hi*- 01 personally. Deponent knew the person so 
served to be the person mentioned and described in said papers 

in the atty. for appeTtbercin. 


Sworn to before me, 

this 20 day of March 19 7^ 



No. 43-0132945 


Qualified in Richmond County 
Commission Expires March 30, 1973 
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